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PREFACE

In April 1949, judgment was rendered in the last of the series
of 12 Nuernberg war crimes trials which had begun in October
1946, and were held pursuant to Allied Control Council Law No.
10. Far from being of concern solely to lawyers, these trials are of
especial interest to soldiers, historians, students of international
affairs, and others. The defendants in these proceedings, charged
with war crimes and other offenses against international penal
law, were prominent figures in Hitler’s Germany and included
such outstanding diplomats and politicians as the State Secre-
tary of the Foreign Office, von Weizsaecker, and cabinet ministers
von Krosigk and Lammers; military leaders such as Field Mar-
shals von Leeb, List, and von Kuechler; SS leaders such as Ohlen-
dorf, Pohl, and Hildebrandt; industrialists such as Flick, Alfried
Krupp, and the directors of 1. G. Farben; and leading professional
men such as the famous physician Gerhard Rose, and the jurist
and Acting Minister of Justice, Schlegelberger.

In view of the weight of the accusations and the far-flung ac-
tivities of the defendants, and the extraordinary amount of official
contemporaneous German documents introduced in evidence, the
records of these trials constitute a major source of historical
material covering many events of the fateful years 1933 (and even
earlier) to 1945, in Germany and elsewhere in Europe.

The Nuernberg trials under Law No. 10 were carried out under
the direct authority of the Allied Control Council, as manifested
in that law, which authorized the establishment of the Tribunals.
The judicial machinery for the trials, including the Military Tri-
bunals and the Office, Chief of Counsel for War Crimes, was pre-
sceribed by Military Government Ordinance No. 7 and was part of
the oceupation administration for the American zone, the Office
of Military Government (OMGUS). Law No. 10, Ordinance No. 7,
and other basic jurisdictional or administrative documents are
brinted in full hereinafter.

The proceedings in these trials were conducted throughout in
the German and English languages, and were recorded in full by
stenographic notes, and by electrical sound recording of all oral
proceedings. The 12 cases required over 1,200 days of court pro-
ceedings and the transcript of these proceedings exceeds 330,000
bages, exclusive of hundreds of documents books, briefs, etc. Pub-
lication of all of this material, accordingly, was quite unfeasible.
This series, however, contains the indictments, judgments, and
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other important portions of the record of the 12 cases, and it is
believed that these materials give a fair picture of the trials, and
as full and illuminating a picture as is possible within the space
available. Copies of the entire record of the trials are available in
the Library of Congress, the National Archives, and elsewhere.

In some cases, due to time limitations, errors of one sort or an-
other have crept into the translations which were available to the
Tribunal. In other cases the same document appears in different
trials, or even at different parts of the same trial, with variations
in translation. For the most part these inconsistencies have been
allowed to remain and only such errors as might cause misunder-
standing have been corrected.

Volume III of this series is dedicated to the case United States
of America vs. Josef Altstoetter, et al. (Case 3). This trial has
become known as the Justice Case, because all of the defendants
held positions in the Reich system of justice, as officials of the
Reich Ministry of Justice or as judges or prosecutors of the Spe-
cial Courts and the People’s Courts. :

Deos
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DECLARATION ON GERMAN ATROCITIES
[Moscow Declaration]
Released November 1, 1943

THE UNITED KINGDOM, the United States and the Soviet Union have re-
ceived from many quarters evidence of atrocities, massacres and cold-blooded
mass executions which are being perpetrated by the Hitlerite forces in the
many countries they have overrun and from which they are now being
steadily expelled. The brutalities of Hitlerite domination are no new thing
and all the peoples or territories in their grip have suffered from the worst
form of government by terror. What is new is that many of these territories
are now being redeemed by the advancing armies of the liberating Powers
and that in their desperation, the recoiling Hitlerite Huns are redoubling
their ruthless cruelties. This is now evidenced with particular clearness by
monstrous crimes of the Hitlerites on the territory of the Soviet Union which
is being liberated from the Hitlerites, and on French and Italian territory.

Accordingly, the aforesaid three allied Powers, speaking in the interests of
the thirty-two [thirty-three]l United Nations, hereby solemnly declare and
give full warning of their declaration as follows:

At -the time of the granting of any armistice to any government which may
be set up in Germany, those German officers and men and members of the
Nazi party who have been responsible for, or have taken a consenting part in
the above atrocities, massacres, and executions, will be sent back to the
countries in which their abominable deeds were done in order that they may
be judged and punished according to the laws of these liberated countries and
of the free governments which will be created therein. Lists will be compiled
in all possible detail from all these countries having regard especially to the
invaded parts of the Soviet Union, to Poland and Czechoslovakia, to Yugo-
slavia and Greece, including Crete and other islands, to Norway, Denmark,
the Netherlands, Belgium, Luxemburg, France and Italy.

Thus, the Germans who take part in wholesale shootings of Italian officers
or in the execution of French, Dutch, Belgian, or Norwegian hostages or of
Cretan peasants, or who have shared in the slaughters inflicted on the people
of Poland or in territories of the Soviet Union which are now being swept
clear of the enemy, will know that they will be brought back to the scene of
their erimes and judged on the spot by the peoples whom they have outraged.
Let those who have hitherto not imbrued their hands with innocent blood
beware lest they join the ranks of the guilty, for most assuredly the three
allied Powers will pursue them to the uttermost ends of the earth and will
deliver them to their accusers in order that justice may be done.

The above declaration is without prejudice to the case of the major erimi-
nals, whose offences have no particular geographical localisation and who will
be punished by the joint decision of the Governments of the Allies.

[Signed]
Roosevelt
Churchill
Stalin

EXECUTIVE ORDER 9547

PROVIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES



By virtue of the authority vested in me as President and as Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1. Associate Justice Robert H. Jackson is hereby designated to act as the
Representative of the United States and as its Chief of Counsel in preparing
and prosecuting charges of atrocities and war crimes against such of the
leaders of the European Axis powers and their prinecipal agents and acces-
sories as the United States may agree with any of the United Nations to
bring to trial before an international military tribunal. He shall serve with-
out additional compensation but shall receive such allowance for expenses as
may be authorized by the President.

2. The Representative named herein is authorized to select and recommend
to the President or to the head of any executive department, independent
establishment, or other federal agency necessary personnel to assist in the
performance of his duties hereunder. The head of each executive department,
independent establishment, and other federal agency is hereby authorized to
assist the Representative named herein in the performance of his duties
hereunder and to employ such personnel and make such expenditures, within
the limits of appropriations now or hereafter available for the purpose, as
the Representative named herein may deem necessary to accomplish the
purposes of this order, and may make available, assign, or detail for duty
with the Representative named herein such members of the armed forces
and other personnel as may be requested for such purposes.

3. The Representative named herein is authorized to cooperate with, and
receive the assistance of, any foreign Government to the extent deemed
necessary by him to accomplish the purposes of this order.

HarrY S. TRUMAN

THE WHITE HOUSE,

May 2, 1945
(F. R. Doc. 45-7256; Filed, May 3, 1945; 10:57 a. m.)

LONDON AGREEMENT OF 8 AUGUST 1945

AGREEMENT by the Government of the UNITED STATES OF AMERICA, the
Provisional Government of the FRENCH REPUBLIC, the Government of the
UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND and the

. Government of the UNION OF SOVIET SOCIALIST REPUBLICS for the Prosecu-
tion and Punishment of the MAJOR WAR CRIMINALS of the EUROPEAN AXIS
WHEREAS the United Nations have from time to time made declarations of

their intention that War Criminals shall be brought to justice;

AND WHEREAS the Moscow Declaration of the 30th October 1943 on German
atrocities in Occupied Europe stated that those German Officers and men and
members of the Nazi Party who have been responsible for or have taken a
consenting part in atrocities and crimes will be sent back to the countries in
which their abominable deeds were done in order that they may be judged
and punished according to the laws of these liberated countries and of the
free Governments that will be created therein;

AND WHEREAS this Declaration was stated to be without prejudice to the
case of major criminals whose offenses have no particular geographical
location and who will be punished by the joint decision of the Governments
of the Allies;
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Now rHEREFORE the Government of the United States of America, the
Provisional Government of the French Republic, the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government
of the Union of Soviet Socialist Republics (hereinafter called “the Signa-
tories”) acting in the interests of all the United Nations and by their
representatives duly authorized thereto have concluded this Agreement.

Article 1. There shall be established after consultation with the Control
Council for Germany an International Military Tribunal for the trial of war
criminals whose offenses have no particular geographical location whether
they be accused individually or in their capacity as members of organizations
or groups or in both capacities.

Article 2. The constitution, jurisdiction and functions-of the International
Military Tribunal shall be those set out in the Charter annexed to this
Agreement, which Charter shall form an integral part of this Agreement.

Article 3. Each of the Signatories shall take the necessary steps to make
available for the investigation of the charges and trial the major war crimi-
nals detained by them who are to be tried by the International Military
Tribunal. The Signatories shall also use their best endeavors to make avail-
able for investigation of the charges against and the trial before the Inter-
national Military Tribunal such of the major war criminals as are not in
the territories of any of the Signatories.

Article 4. Nothing in this Agreement shall prejudice the provisions estab-
lished by the Moscow Declaration concerning the return of war eriminals to
the countries where they committed their ecrimes.

Article 5. Any Government of the United Nations may adhere to this
Agreement by notice given through the diplomatic channel to the Govern-
ment- of the United Kingdom, who shall inform the other signatory and
adhering Governments of each such adherence.

Article 6. Nothing in this Agreement shall prejudice the jurisdiction or the
powers of any national or occupation court established or to be established
in any allied territory or in Germany for the trial of war criminals.

Article 7. This agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue thereafter,
subject to the right of any Signatory to give, through the diplomatic channel,
one month’s notice of intention te terminate it. Such termination shall not
prejudice any proceedings already taken or any findings already made in
pursuance of this Agreement.

IN wITNESS WHEREOF the Undersigned have signed the present Agreement.

DoNE in quadruplicate in London this 8th day of August 1945 each in
English, French and Russian, and each text to have equal authenticity.

For the Government of the United States of America
RoBERT H. JACKSON

For the Provisional Government of the French Republie
RoBerT FaLCO

For the Government of the United Kingdom of Great
Britain and Northern Ireland
Jowirt, C.

For the Government of the Union of Soviet Socialist
Republics
I. NIKITCHENKO
A. TRAININ
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CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL
1. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL

Article 1. In pursuance of the Agreement signed on the 8th day of August
1945 by the Government of the United States of America, the Provisional
Government of the French Republic, the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of the Union of
Soviet Socialist Republics, there shall be established an International Military
Tribunal (hereinafter called ‘“‘the Tribunal”) for the just and prompt trial
and punishment of the major war criminals of the European Axis.

Article 2. The Tribunal shall consist of four members, each with an alter-
nate. One member and one alternate shall be appointed by each of the
Signatories. The alternates shall, so far as they are able, be present at all
sessions of the Tribunal. In case of illness of any member of the Tribunal
or his incapacity for some other reason to fulfill his functions, his alternate
shall take his place.

Article 3. Neither the Tribunal, its members nor their alternates can be
challenged by the prosecution, or by the Defendants or their Counsel. Each
Signatory may replace its member of the Tribunal or his alternate for
reasons of health or for other good reasons, except that no replacement may
take place during a Trial, other than by an alternate.

Article 4.

(a) The presence of all four members of the Tribunal or the alternate for
any absent member shall be necessary to constitute the quorum.

(b) The members of the Tribunal shall, before any trial begins, agree
among themselves upon the selection from their number of a President, and
the President shall hold office during that trial, or as may otherwise be
agreed by a vote of not less than three members. The principle of rotation of
presidency for successive trials is agreed. If, however, a session of the Tri-
bunal takes place on the territory of one of the four Signatories, the repre-
sentative of that Signatory on the Tribunal shall preside.

(¢) Save as aforesaid the Tribunal shall take decisions by a majority vote
and in case the votes are evenly divided, the vote of the President shall be
decisive: provided always that convictions and sentences shall only be
imposed by affirmative votes of at least three members of the Tribunal.

Article 5. In case of need and depending on the number of the matters to be
tried, other Tribunals may be set up; and the establishment, functions, and
Procedure of each Tribunal shall be identical, and shall be governed by this
Charter.

I1. JURISDICTION AND GENERAL PRINCIPLES

Article 6. The Tribunal established by the Agreement referred to in Article

1 hereof for the trial and punishment of the major war criminals of the

European Axis countries shall have the power to try and punish persons

who, acting in the interests of the European Axis countries, whether as

individuals or as members of organizations, committed any of the following

Crimes.

The following acts, or any of them, are crimes coming within the jurisdie-
tion of the Tribunal for which there shall be individual responsibility:

() CRIMES AGAINST PEACE: namely, planning, preparation, initiation
or waging of a war of aggression, or a war in violation of international
treaties, agreements or assurances, or participation in a common plan
or conspiracy for the accomplishment of any of the foregoing;
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(b) WAR CRIMES: namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder, ill-treatment or
deportation to slave labor or for any other purpose of civilian popula-
tion of or in occupied territory, murder or ill-treatment of prisoners @f
war or persons on the seas, killing of hostages, plunder of public or
private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(¢) CRIMES AGAINST HUMANITY: namely, murder, extermination, en-
slavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war; or persecutions on politi-
cal, racial or religious grounds in execution of or in connection with
any crime within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where perpetrated.*

Leaders, organizers, instigators and accomplices participating in the
formulation or execution of a common plan or conspiracy to commit any of
the foregoing crimes are responsible for all acts performed by any persons
in execution of such plan.

Article 7. The official position of defendants, whether as Heads of State or
responsible officials in Government Departments, shall not be considered as
freeing them from responsibility or mitigating punishment.

Article 8. The fact that the Defendant acted pursuant to order of his Gov-
ernment or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the Tribunal determines that
justice so requires.

Article 9. At the trial of any individual member of any group or organiza-
tion the Tribunal may declare (in connection with any act of which the
individual may be convicted) that the group or organization of which the
individual was a member was a criminal organization.

After receipt of the Indictment the Tribunal shall give such notice as it
thinks fit that the prosecution intends to ask the Tribunal to make such
declaration and any member of the organization will be entitled to apply to
the Tribunal for leave to be heard by the Tribunal upon the question of the
eriminal character of the organization. The Tribunal shall have power to
allow or reject the application. If the application is allowed, the Tribunal
may direet in what manner the applicants shall be represented and heard.

Article 10. In cases where a group or organization is declared criminal by
the Tribunal, the competent national authority of any Signatory shall have
the right to bring individuals to trial for membership therein before national,
military or occupation courts. In any such case the criminal nature of the
group or organization is considered proved and shall not be questioned.

Article 11. Any person convicted by the Tribunal may be charged before a
national, military or occupation court, referred to in Article 10 of this
Charter, with a crime other than of membership in a eriminal group or
organization and such court may, after convicting him, impose upon him
punishment independent of and additional to the punishment imposed by the
Tribunal for participation in the criminal activities of such group or
organization.

Article 12. The Tribunal shall have the right to take proceedings against a
person charged with crimes set out in Article 6 of this Charter in his absence,
if he has not been found or if the Tribunal, for any reason, finds it necessary,
in the interests of justice, to conduct the hearing in his absence.

* See protocol p. XVIII for correction of this paragraph.
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Article 13. The Tribunal shall draw up rules for its procedure, These rules
shall not be inconsistent with the provisions of this Charter.

III. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION OF
MAJOR WAR CRIMINALS

Article 14. Each Signatory shall appoint a Chief Prosecutor for the in-
vestigation of the charges against and the prosecution of major war
eriminals,

The Chief Prosecutors shall aet as a committee for the following purposes:
(a¢) to agree upon a plan of the individual work of each of the Chief Prosecu-

tors and his staff,

(b) to settle the final designation of major war criminals to be tried by the
Tribunal,

(c) to approve the Indictment and the documents to be submitted therewith,

(d) to lodge the Indictment and the accompanying documents with the
Tribunal,

(é) to draw up and recommend to the Tribunal for its approval draft rules
of procedure, contemplated by Article 18 of this Charter. The Tribunal
shall have power to accept, with or without amendments, or to reject,
the rules so recommended.

The Committee shall act in all the above matters by a majority vote and
shall appoint a Chairman as may be convenient and in accordance with the
principle of rotation: provided that if there is an equal division of vote
concerning the designation of a Defendant to be tried by the Tribunal, or
the erimes with which he shall be charged, that proposal will be adopted
which was made by the party which proposed that the particular Defendant
be tried, or the particular charges be preferred against him.,

Article 15. The Chief Prosecutors shall individually, and acting in collabora-

tion with one another, also undertake the following duties:

(a) investigation, collection, and production before or at the Trial of all
necessary evidence,

(b) the preparation of the Indictment for approval by the Committee in
aceordance with paragraph (¢) of Article 14 hereof,

(¢) the preliminary examination of all necessary witnesses and of the
Defendants,

(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be assigned to
them,

() to undertake such other matters as may appear necessary to them for
the purposes of the preparation for and conduct of the Trial.

It is understood that no witness or Defendant detained by any Signatory
shall be taken out of the possession of that Signatory without its assent.

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the following

procedure shall be followed:

(¢) The Indictment shall include full particulars specifying in detail the
charges against the Defendants. A copy of the Indiectment and of all the
documents lodged with the Indietment, translated into a language which
he understands, shall be furnished to the Defendant at a reasonable
time before the Trial.

'(b) During any preliminary examination or trial of a Defendant he shall
have the right to give any explanation relevant to the charges made
against him.
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(¢) A preliminary examination of a Defendant and his Trial shall be con-
ducted in, or translated into, a language which the Defendant under-
stands.

(d) A defendant shall have the right to conduet his own defense before the
Tribunal or to have the assistance of Counsel. .

(e) A defendant shall have the right through himself or through his Counsel
to present evidence at the Trial in support of his defense, and to cross-
examine any witness called by the Prosecution.

V. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Article 17. The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their attendance and
testimony and to put questions to them,

(b) to interrogate any Defendant, .

(¢) to require the production of documents and other evidentiary material, *

(d) to administer oaths to witnesses,

(e) to appoint officers for the carrying out of any task designated by the
Tribunal including the power to have evidence taken on commission.

Article 18. The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the issues raised
by the charges,

(b) take strict measures to prevent any action which will cause unreasonable
delay, and rule out irrelevant issues and statements of any kind what-
soever,

(¢) deal summarily with any contumacy, imposing appropriate punishment,
including exelusion of any Defendant or his Counsel from some or all
further proceedings, but without prejudice to the determination of the
charges. .

Article 19. The Tribunal shall not be bound by technical rules of evidence.

It shall adopt and apply to the greatest possible extent expeditious and non-

technical procedure, and shall admit any evidence which it deems to have

probative value.

Article 20. The Tribunal may require to be informed of the nature of any
evidence before it is offered so that it may rule upon the relevance thereof.

Article 21. The Tribunal shall not require proof of facts of common knowl-
edge but shall take judicial notice thereof. It shall also take judicial notice
of official governmental documents and reports of the United Nations, in-
cluding the acts and documents of the committees set up in the various allied
countries for the investigation of war erimes, and the records and ﬁndﬂ'ngs
of military or other Tribunals of any of the United Nations.

Article 22. The permanent seat of the Tribunal shall be in Berlin. The first
meetings of the members of the Tribunal and of the Chief Prosecutors shall
be held at Berlin in a place to be designated by the Control Council for
Germany. The first trial shall be held at Nuremberg, and any subsequent
trials shall be held at such places as the Tribunal may decide. ’

Article 23. One or more of the Chief Prosecutors may take part in the
prosecution at each Trial. The function of any Chief Prosecutor may be dis-
charged by him personally, or by any person or persons authorized by him.

The funection of Counsel for a Defendant may be discharged at the De-
fendant’s request by any Counsel professionally qualified to conduct cases
before the Courts of his own country, or by any other person who may be
specially authorized thereto by the Tribunal.
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Article 24. The proceedings at the Trial shall take the following course:

(¢) The Indictment shall be read in court.

(b) The Tribunal shall ask each Defendant whether he pleads “guilty” or
“not guilty”.

(¢) The Prosecution shall make an opening statement.

(d) The Tribunal shall ask the Prosecution and the Defense what evidence
(if any) they wish to submit to the Tribunal, and the Tribunal shall
rule upon the admissibility of any such evidence.

(e) The witnesses for the Prosecution shall be examined and after that the
witnesses for the Defense. Thereafter such rebutting evidence as may be
held by the Tribunal to be admissible shall be called by either the
Prosecution or the Defense.

(f) The Tribunal may put any question to any witness and to any De-
fendant, at any time.

(¢9) The Prosecution and the Defense shall interrogate and may cross-
examine any witnesses and any Dgfendant who gives testimony.

(h) The Defense shall address the cour{.

(i) The Prosecution shall address the court.

(/) Each Defendant may make a statement to the Tribunal.

(k) The Tribunal shall deliver judgment and pronounce sentence.

Article 25, All official documents shall be produced, and all court proceed-
ings conducted, in English, French and Russian, and in the language of the
Defendant. So much of the record and of the proceedings may also be trans-
lated into the language of any country in which the Tribunal is sitting, as
the Tribunal considers desirable in the interests of justice and public opinion.

VI. JUDGMENT AND SENTENCE

Article 26. The judgment of the Tribunal as to the guilt or the innocence of
any Defendant shall give the reasons on which it is based, and shall be final
and not subject to review.

Article 27. The Tribunal shall have the right to impose upon a Defendant,
on conviction, death or such other punishment as shall be determined by it to
be just.

Article 28. In addition to any punishment imposed by it, the Tribunal shall
have the right to deprive the convicted person of.any stolen property and
order its delivery to the Control Council for Germany.

Article 29. In case of guilt, sentences shall be carried out in accordance with
the orders of the Control Couneil for Germany, which may at any time reduce
or otherwise alter the sentences, but may not increase the severity thereof.
If the Control Council for Germany, after any Defendant has been convicted
and sentenced, discovers fresh evidence which, in its opinion, would found a
fresh charge against him, the Council shall report accordingly to the Com-
mittee established under Article 14 hereof, for such action as they may
consider proper, having regard to the interests of justice.

VII. EXPENSES

Article 30. The expenses of the Tribunal and of the Trials, shall be charged
by the Signatories against the funds allotted for maintenance of the Control
Couneil for Germany.
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PROTOCOL

Whereas an Agreement and Charter regarding the Prosecution of War
Criminals was signed in London on the 8th August 1945, in the English,
French, and Russian languages.

And whereas a discrepancy has been found to exist between the originals
of Article 6, paragraph (e¢), of the Charter in the Russian language, on the
one hand, and the originals in the English and French languages, on the
other, to wit, the semi-colon in Article 6, paragraph (c), of the Charter
between the words “war” and “or”, as carried in the English and French
texts, is a comma in the Russian text,

And whereas it is desired to rectify this diserepancy:

Now, THEREFORE, the undersigned, signatories of the said Agreement on
behalf of their respective Governments, duly authorized thereto, have agreed
that Article 6, paragraph (c¢), of the Charter in the Russian text is correct,
and that the meaning and intention of the Agreement and Charter require
that the said semi-colon in the English text should be changed to 2 comma,
and that the French text should be amended to read as follows:

(¢) LEs CRIMES CONTRE L’HUMANITE: c’est 4 dire I'assassinat, ’extermina-
tion, la réduction en esclavage, la déportation, et tout autre acte
inhumain commis contre toutes populations civiles, avant ou pendant
la guerre, ou bien les persécutions pour des motifs politiques, raciaux,
ou réligieux, lorsque ces actes ou persécutions, qu’ils aient constitué
ou non une violation du droit interne du pays ou ils ont été perpétrés,
ont été commis & la suite de tout crime rentrant dans la compétence du
Tribunal, ou en liaison avec ce crime.

IN WITNESS WHEREOF the Undersigned have signed the present Protocol.

DONE in quadruplicate in Berlin this 6th day of October, 1945, each in
English, French, and Russian, and each text to have equal authenticity.

For the Government of the United States of America

RoBERT H. JACKSON

For the Provisional Government of the French Republic
FRANCOIS DE MENTHON

For the Government of the United Kingdom of Great

Britain and Northern Ireland
HARTLEY SHAWCROSS

For the Government of the Union of Soviet Socialist

Republies
R. RUDENKO

CONTROL COUNCIL LAW NO. 10

PUNISHMENT OF PERSONS GUILTY OF WAR CRIMES, CRIMES
AGAINST PEACE AND AGAINST HUMANITY

In order to give effect to the terms of the Moscow Declaration of 830 October
1943 and the London Agreement of 8 August 1945, and the Charter issued
pursuant thereto and in order to establish a uniform legal basis in Germany
for the prosecution of war criminals and other similar offenders, other than
those dealt with by the International Military Tribunal, the Control Council

enacts as follows:
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Article Y

The Mosecow Declaration of 30 October 1943 “Concerning Responsibility of
Hitlerites for Committed Atrocities” and the London Agreement of 8 August
1945 “Concerning Prosecution and Punishment of Major War Criminals of
the European Axis” are made integral parts of this Law. Adherence to the
provisions of the London Agreement by any of the United Nations, as pro-
vided for in Article V of that Agreement, shall not entitle such Nation to
participate or interfere in the operation of this Law within the Control
Council area of authority in Germany.

Article II

1. Each of the following acts is recognized as a crime:

(a) Crimes against Peace. Initiation of invasions of other countries and
wars of aggression in violation of international laws and treaties, including
but not limited to planning, preparation, initiation or waging a war of
aggression, or a war of violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accom-
plishment of any of the foregoing.

(b) War Crimes. Atrocities or offences against persons or property con-
stituting violations of the laws or customs of war, including but not limited
to, murder, ill treatment or deportation to slave labour or for any other
purpose, of civilian population from occupied territory, murder or ill treat-
ment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages,
or devastation not justified by military necessity.

(¢) Crimes against Humanity. Atrocities and offences, including but not
limited to murder, extermination, enslavement, deportation, imprisonment,
torture, rape, or other inhumane acts committed against any civilian popula-
tion, or persecutions on political, racial or religious grounds whether or not
in violation of the domestic laws of the country where perpetrated.

(d) Membership in categories of a criminal group or organization declared
criminal by the International Military Tribunal.

2. Any person without regard to nationality or the capacity in which he
acted, is deemed to have committed a crime as defined in paragraph 1 of this
Article, if he was (a) a principal or (b) was an accessory to the commission
of any such crime or ordered or abetted the same or (¢) took a consenting
part therein or (d) was connected with plans or enterprises involving its
commission or (¢) was a member of any organization or group connected
with the commission of any such erime or (f) with reference to paragraph 1
(a), if he held a high political, civil or military (including General Staff)
position in Germany or in one of its Allies, co-belligerents or satellites or held
high position in the financial, industrial or economic life of any such country.

3. Any person found guilty of any of the Crimes above mentioned may
upon conviction be punished as shall be determined by the tribunal to be just.
Such punishment may consist of one or more of the following:

(a) Death.

(b) Imprisonment for life or a term of years, with or without hard labour.

(¢) Fine, and imprisonment with or without hard labeur, in lieu thereof.

(d) Forfeiture of property. :

(e) Restitution of property wrongfully acquired.

(f) Deprivation of some or all civil rights.
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Any property declared to be forfeited or the restitution of which is ordered
by the Tribunal shall be delivered to the Control Council for Germany, which
shall decide on its disposal.

4. (a) The official position of any person, whether as Head of State or as
a responsible official in a Government Department, does not free him from
responsibility for a crime or entitle him to mitigation of punishment.

(b) The fact that any person acted pursuant to the order of his Govern-
ment or of a superior does not free him from responsibility for a crime, but
may be considered in mitigation.

5. In any trial or prosecution for a crime herein referred to, the accused
shall not be entitled to the benefits of any statute of limitation in respect of
the period from 30 January 1933 to 1 July 1945, nor shall any immunity,
pardon or amnesty granted under the Nazi regime be admitted as a bar to
trial or punishment.

Article III

1. Each occupying authority, within its Zone of occupation,

(a) shall have the right to cause persons within such Zone suspected of
having committed a crime, including those charged with crime by one of the
United Nations, to be arrested and shall take under control the property, real
and personal, owned or controlled by the said persons, pending decisions as
to its eventual disposition.

(b) shall report to the Legal Directorate the names of all suspected
criminals, the reasons for and the places of their detention, if they are
detained, and the names and locations of witnesses.

(¢) shall take appropriate measures to see that witnesses and evidence
will be available when required.

(d) shall have the right to cause all persons so arrested and charged, and
not delivered to another authority as herein provided, or released, to be
brought to trial before an appropriate tribunal. Such tribunal may, in the
case of crimes committed by persons of German citizenship or nationality
against other persons of German citizenship or nationality, or stateless
persons, be a German Court, if authorized by the occupying authorities.

2. The tribunal by which persons charged with offenses hereunder shall be
tried and the rules and procedure thereof shall be determined or designated
by each Zone Commander for his respective Zone. Nothing herein is intended
to, or shall impair or limit the jurisdiction or power of any court or tribunal
now or hereafter established in any Zone by the Commander thereof, or of
the International Military Tribunal established by the London Agreement of
8 August 1945.

3. Persons wanted for trial by an International Military Tribunal will not
be tried without the consent of the Committee of Chief Prosecutors. Each
Zone Commander will deliver such persons who are within his Zone to that
committee upon request and will make witnesses and evidence available to it.

4. Persons known to be wanted for trial in another Zone or outside Ger-
many will not be tried prior to decision under Article IV unless the fact of
their apprehension has been reported in accordance with Section 1 (b) of
this Article, three months have elapsed thereafter, and no request for delivery
of the type contemplated by Article IV has been received by the Zone Com-
mander concerned.

5. The execution of death sentences may be deferred by not to exceed one
month after the sentence has become final when the Zone Commander con-
cerned has reason to believe that the testimony of those under sentence
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would-be of value in the investigation and trial of crimes within or without
his Zone.

6. Each Zone Commander will cause such effect to be given to the judg-
ments of courts of competent jurisdiction, with respect to the property taken
under his control pursuant hereto, as he may deem proper in the interest
of justice.

Article IV

1. When any person in a Zone in Germany is alleged to have committed a
crime, as defined in Article II, in a country other than Germany or in another
Zone, the government of that nation or the Commander of the latter Zone, as
the case may be, may request the Commander of the Zone in which the person
is located for his arrest and delivery for trial to the country or Zone in which
the crime was committed. Such request for delivery shall be granted by the
Commander receiving it unless he believes such person is wanted for trial or
as 4 witness by an International Military Tribunal, or in Germany, or in a
nation other than the one making the request, or the Commander is not
satisfied that delivery should be made, in any of which cases he shall have
the right to forward the said request to the Legal Directorate of the Allied
Control Authority. A similar procedure shall apply to witnesses, material
exhibits and other forms of evidence.

2. The Legal Directorate shall consider all requests referred to it, and shall
determine the same in accordance with the following principles, its determina-
tion to be communicated to the Zone Commander.

(a) A person wanted for trial or as a witness by an International Military
Tribunal shall not be delivered for trial or required to give evidence outside
Germany, as the case may be, except upon approval of the Committee of
Chief Prosecutors acting under the London Agreement of 8 August 1945.

(b) A person wanted for trial by several authorities (other than an Inter-
national Military Tribunal) shall be disposed of in accordance with the fol-
lowing priorities:

(1) If wanted for trial in the Zone in which he is, he should not be
delivered unless arrangements are made for his return after trial elsewhere;

(2) If wanted for trial in a Zone other than that in which he is, he should
be delivered to that Zone in preference to delivery outside Germany unless
arrangements are made for his return to that Zone after trial elsewhere;

(3) If wanted for trial outside Germany by two or more of the United
Nations, of one of which he is a citizen, that one should have priority;

(4) If wanted for trial outside Germany by several countries, not all of
which are United Nations, United Nations should have priority;

(5) If wanted for trial outside Germany by two or more of the United
Nations, then, subject to Article IV 2 (b) (3) above, that which has the most
serious charges against him, which are moreover supported by evidence,
should have priority.

Article V

The delivery, under Article IV of this Law, of persons for trial shall be
made on demands of the Governments or Zone Commanders in such a manner
that the delivery of criminals to one jurisdietion will not become the means
of defeating or unnecessarily delaying the carrying out of justice in another
Place. If within six months the delivered person has not been convicted by
the Court of the zone or country to which he has been delivered, then such
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person shall be returned upon demand of the Commander of the Zone where
the person was located prior to delivery.

Done at Berlin, 20 December 1945,

JOSEPH T. MCNARNEY
General

B. L. MONTGOMERY
Field Marshal

L. KoELTZ
Général de Corps d’Armée
for P. KOENIG
Général d’Armée

G. ZHUKOV
Marshal of the Soviet Union

EXECUTIVE ORDER 9679

AMENDMENT OF EXFCUTIVE ORDER No. 9647 oF MAY 2, 1945, ENTITLED “PRO-
VIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES”

By virtue of the authority vested in me as President and Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1. In addition to the authority vested in the Representative of the United
States and its Chief of Counsel by Paragraph 1 of Executive Order No. 9547
of May 2, 1945, to prepare and prosecute charges of atrocities and war crimes
against such of thz leaders of the European Axis powers and their acces-
sories as the United States may agree with any of the United Nations to
bring to trial before an international military tribunal, such Representative
and Chief of Counsel shall have the authority to proceed before United States
military or occupation tribunals, in proper cases, against other Axis adher-
ents, including but not limited to cases against members of groups and
organizations declared criminal by the said international military tribunal.

2. The present Representative and Chief of Counsel is authorized to desig-
nate a Deputy Chief of Counsel, to whom he may assign responsibility for
organizing and planning the prosecution of charges of atrocities and war
crimes, other than those now being prosecuted as Case No. 1 in the inter-
national military tribunal, and, as he may be directed by the Chief of
Counsel, for conducting the prosecution of such charges of atrocities and
war crimes.

3. Upon vacation of office by the present Representative and Chief of
Counsel, the functions, duties, and powers of the Representative of the
United States and its Chief of Counsel, as specified in the said Executive
Order No. 9547 of May 2, 1945, as amended by this order, shall be vested in
a Chief of Counsel for War Crimes to be appointed by the United States
Military Governor for Germany or by his successor.
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4. The said Executive Order No. 9547 of May 2, 1945, is amended ac-
cordingly.
HAarry S. TRUMAN

THE WHITE HOUSE,
January 16, 1946.

(F. R. Doc. 46-893; Filed, Jan. 17, 1946; 11:08 a. m.)

HEADQUARTERS
US FORCES, EUROPEAN THEATER
GENERAL ORDERS 24 OCTOBER 1946
No. 301
Office of Chief of Counsel for War Crimes .......c.coseciieeaniionsnenraroaianiroaesas I

Chief ProSecutor ...........veeensesnassans " bt dieteieanaareaseiraneaaniann
Announcement of ASSIENMERNLS .. ...iiiitiiiiiatttiiasiiiiiiar i e aaa s

I....OFFICE OF CHIEF OF COUNSEL FOR WAR CRIMES. Effective
this date, the Office of Chief of Counsel for War Crimes is transferred to the
Office of Military Government for Germany (US). The Chief of Counsel for
War Crimes will report directly to the Deputy Military Governor and will
work in close liaison with the Legal Adviser of the Office of Military Govern-
ment for Germany and with the Theater Judge Advocate.

II....CHIEF PROSECUTOR. Effective this date, the Chief of Counsel
for War Crimes will also serve as Chief Prosecutor under the Charter of
the International Military Tribunal, established by the Agreement of
8 August 1945.

III.... ANNOUNCEMENT OF ASSIGNMENTS. Effective this date,
Brigadier General Telford Taylor, USA, is announced as Chief of Counsel
for War Crimes, in which capacity he will also serve as Chief Prosecutor for
the United States uunder the Charter of the International Military Tribunal,
established by the Agreement of 8 August 1946.

By coMmMAND 6F GENERAL McNARNEY:

C. R. HUEBNER
Major General, GSC
Chief of Staff
OFFICIAL:
GEORGE F. HERBERT
Colonel, AGD
Adjutant General

DistriuTION: D

MILITARY GOVERNMENT—GERMANY
UNITED STATES ZONE
ORDINANCE NO. 7

ORGANIZATION AND POWERS OF CERTAIN MILITARY TRIBUNALS

Article I
The purpose of this Ordinance is to provide for the establishment of mili-
tary tribunals which shall have power to try and punish persons charged with
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offenses recognized as crimes in Article II of Control Council Law No. 10,
including conspiracies to commit any such crimes. Nothing herein shall
prejudice the jurisdiction or the powers of other courts established or which
may be established for the trial of any such offenses.

Article 11

(a) Pursuant to the powers of the Military Governor for the United
States Zone of Occupation within Germany and further pursuant to the
powers conferred upon the Zone Commander by Control Council Law No. 10
and Articles 10 and 11 of the Charter of the International Military Tribunal
annexed to the London Agreement of 8 August 1945 certain tribunals to be
known as “Military Tribunals” shall be established hereunder.

(b) Each such tribunal shall consist of three or more members to be
designated by the Military Governor. One alternate member may be desig-
nated to any tribunal if deemed advisable by the Military Governor. Except
as provided in subsection (¢) of this Article, all members and alternates shall
be lawyers who have been admitted to practice, for at least five years, in the
highest courts of one of the United States or its territories or of the District
of Columbia, or who have been admitted to practice in the United States
Supreme Court.

(¢) The Military Governor may in his discretion enter into an agreement
with one or more other zone commanders of the member nations of the
Allied Control Authority providing for the joint trial of any case or cases.
In such cases the tribunals shall consist of three or more members as may
be provided in the agreement. In such cases the tribunals may include prop-
erly qualified lawyers designated by the other member nations.

(d) The Military Governor shall designate one of the members of the
tribunal to serve as the presiding judge.

(e) Neither the tribunals nor the members of the tribunals or the alter-
nates may be challenged by the prosecution or by the defendants or their
counsel.

(f) In case of illness of any member of a tribunal or his incapacity for
some other reason, the alternate, if one has been designated, shall take his
place as a member in the pending trial. Members may be replaced for reasons
of health or for other good reasons, except that no replacement of a member
may take place, during a trial, other than by the alternate. If no alternate
has been designated, the trial shall be continued to conclusion by the remain-
ing members.

(g9) The presence of three members of the tribunal or of two members
when authorized pursuant to subsection (f) supra shall be necessary to
constitute a quorum. In the case of tribunals designated under (¢) above the
agreement shall determine the requirements for a quorum.

(k) Decisions and judgments, including convietions and sentences, shall be
by majority vote of the members. If the votes of the members are equally
divided, the presiding member shall declare a mistrial.

Article III

(a) Charges against persons to be tried in the tribunals established here-
under shall originate in the Office of the Chief of Counsel for War Crimes,
appointed by the Military Governor pursuant to paragraph 3 of the Executive
Order Numbered 9679 of the President of the United States dated 16 January
1946. The Chief of Counsel for War Crimes shall determine the persons to be
tried by the tribunals and he or his designated representative shall file the
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indictments with the Secretary General of the tribunals (see Article XIV,
infre) and shall conduct the prosecution.

(b) The Chief of Counsel for War Crimes, when in his judgment it is
advisable, may invite one or more United Nations to designate representatives
to participate in the prosecution of any case.

Article IV

In order to ensure fair trial for the defendants, the following procedure
shall be followed:

(a) A defendant shall be furnished, at a reasonable time before his trial,
a copy of the indictment and of all documents lodged with the indictment,
translated into a language which he understands. The indictment shall state
the charges plainly, concisely and with sufficient particulars to inform de-
fendant of the offenses charged.

(b) The trial shall be conducted in, or translated into, a language which
the defendant understands.

(¢) A defendant shall have the right to be represented by counsel of his
own selection, provided such counsel shall be a person qualified under existing
regulations to conduct cases before the courts of defendant’s country, or any
other person who may be specially authorized by the tribunal. The tribunal
shall appoint qualified counsel to represent a defendant who is not repre-
sented by counsel of his own selection.

(d) Every defendant shall be entitled to be present at his trial except that
a defendant may be proceeded against during temporary absences if in the
opinion of the tribunal defendant’s interests will not thereby be impaired, and
except further as provided in Article VI (¢). The tribunal may also proceed
in the absence of any defendant who has applied for and has been granted
permission to be absent.

(e) A defendant shall have the right through his counsel to present
evidence at the trial in support of his defense, and to cross-examine any
witness called by the prosecution.

(f) A defendant may apply in writing to the tribunal for the production
of witnesses or of documents. The application shall state where the witness
or document is thought to be located and shall also state the facts to be
proved by the witness or the document and the relevancy of such facts to
the defense. If the tribunal grants the application, the defendant shall be
given such aid in obtaining production of evidence as the tribunal may order.

Article V

The tribunals shall have the power

(@) to summon witnesses to the trial, to require their attendance and
testimony and to put questions to them;

(b) to interrogate any defendant who takes the stand to testify in his own
behalf, or who is called to testify regarding any other defendant;

(¢) to require the production of documents and other evidentiary material;

(d) to administer oaths;

(e) to appoint officers for the carrying out of any task designated by the
tribunals including the taking of evidence on commission;

(f) to adopt rules of procedure not inconsistent with this Ordinance. Such
rules shall be adopted, and from time to time as necessary, revised by the

fnembers of the tribunal or by the committee of presiding judges as provided
in Article XIII,
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Article VI

* The tribunals shall

(@) confine the trial strietly to an expeditious hearing of the issues raised
by the charges;

(b) take striet measures to prevent any action which will cause unreason-
able delay, and rule out irrelevant issues and statements of any kind
whatsoever;

(¢) deal summarily with any contumaey, imposing appropriate punish-
ment, including the exclusion of any defendant or his counsel from some or
all further proceedings, but without prejudice to the determination of the
charges.

Article VII

The tribunals shall not be bound by technical rules of evidence. They shall
adopt and apply to the greatest possible extent expeditious and nontechnical
procedure, and shall admit any evidence which they deem to have probative
value. Without limiting the foregoing general rules, the following shall be
deemed admissible if they appear to the tribunal to contain information of
probative value relating to the charges: affidavits, depositions, interrogations,
and other statements, diaries, letters, the records, findings, statements and
judgments of the military tribunals and the reviewing and confirming
authorities of any of the United Nations, and copies of any document or
other secondary evidence of the contents of any document, if the original is
not readily available or cannot be produced without delay. The tribunal shall
afford the opposing party such opportunity to question the authenticity or
probative value of such evidence as in the opinion of the tribunal the ends
of justice require.

Article VIII

The tribunals may require that they be informed of the nature of any
evidence before it is offered so that they may rule upon the relevance thereof.

Article IX

The tribunals shall not require proof of facts of common knowledge but
shall take judicial rotice thereof. They shall also take judicial notice of
official governmental documents and reports of any of the United Nations,
including the acts and documents of the committees set up in the various
Allied countries for the investigation of war crimes, and the records and
findings of military or other tribunals of any of the United Nations.

Article X

The determinations of the International Military Tribunal in the judg-
ment in Case No. 1 that invasions, aggressive acts, aggressive wars, crimes,
atrocities or inhumane acts were planned or occurred, shall be binding on
the tribunals established hereunder and shall not be questioned except insofar
as the participation therein or knowledge thereof by any particular person
may be concerned. Statements of the International Military Tribunal in the
judgment in Case No. 1 constitute proof of the facts stated, in the absence
of substantial new evidence to the contrary.

Article XI

The proceedings at the trial shall take the following course:
(a¢) The tribunal shall inquire of each defendant whether he has received
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and had an opportunity to read the indictment against him and whether he
pleads “guilty” or “not guilty.”

(b) The prosecution may make an opening statement.

(¢) The prosecution shall produce its evidence subject to the cross exam-
ination of its witnesses.

(d) The defense may make an opening statement.

(e¢) The defense shall produce its evidence subject to the cross examination
of its witnesses.

(f) Such rebutting evidence as may be held by the tribunal to be material
may be produced by either the prosecution or the defense.

(¢) The defense shall address the court.

(k) The prosecution shall address the court,

(i) Each defendant may make a statement to the tribunal.

(7) The tribunal shall deliver judgment and pronounce sentence.

Article XII

A Central Secretariat to assist the tribunals to be appointed hereunder
shall be established as soon as practicable. The main office of the Secretariat
shall be located in Nurnberg. The Secretariat shall consist of a Secretary
General and such assistant secretaries, military officers, clerks, interpreters
and other personnel as may be necessary.

Article XIII

The Secretary General shall be appointed by the Military Governor and
shall organize and direct the work of the Secretariat. He shall be subject to
the supervision of the members of the tribunals, except that when at least
three tribunals shall be functioning, the presiding judges of the several
tribunals may form the supervisory committee.

Article XIV

The Secretariat shall:

(a) Be responsible for the administrative and supply needs of the Secre-
tariat and of the several tribunals,

(b) Receive all documents addressed to tribunals.

(¢) Prepare and recommend uniform rules of procedure, not inconsistent
with the provisions of this Ordinance.

(d) Secure such information for the tribunals as may be needed for the
approval or appointment of defense counsel.

(e) Serve as liaison between the prosecution and defense counsel.

(f) Arrange for aid to be given defendants and the prosecution in obtain-
ing production of witnesses or evidence as authorized by the tribunals.

(g) Be responsible for the preparation of the records of the proceedings
before the tribunals.

(k) Provide the necessary clerical, reporting and interpretative services
to the tribunals and its members, and perform such other duties as may be
required for the efficient conduet of the proceedings before the tribunals, or
as may be requested by any of the tribunals.

Article XV

The judgments of the tribunals as to the guilt or the innocence of any
defendant shall give the reasons on which they are based and shall be final
and not subjeet to review. The sentences imposed may be subject to review
ag provided in Article XVII, infra.
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Article XVI

The tribunal shall have the right to impose upon the defendant, upon con-
viction, such punishment as shall be determined by the tribunal to be just,
which may consist of one or more of the penalties provided in Article II,
Section 3 of Control Council Law No. 10.

Article XVII

(a) Except as provided in (b) infra, the record of each case shall be
forwarded to the Military Governor who shall have the power to mitigate,
reduce or otherwise alter the sentence imposed by the tribunal, but may not
increase the severity thereof.

(b) In cases tried before tribunals authorized by Article II (c), the sen-
tence shall be reviewed jointly by the zone commanders of the nations
involved, who may mitigate, reduce or otherwise alter the sentence by majority
vote, but may not increase the severity thereof. If only two nations are repre-
sented, the sentence may be altered only by the consent of both zone
commanders.

Article XVIII

No sentence of death shall be carried into execution unless and until con-
firmed in writing by the Military Governor. In accordance with Article III,
Section 5 of Law No. 10, execution of the death sentence may be deferred
by not to exceed one month after such confirmation if there is reason to
believe that the testimony of the conviected person may be of value in the
investigation and trial of other erimes.

Article XIX

Upon the pronouncement of a death sentence by a tribunal established
thereunder and pending confirmation thereof, the condemned will be remanded
to the prison or place where he was confined and there be segregated from
the other inmates, or be transferred to a more appropriate place of
confinement. -

Article XX

Upon the confirmation of a sentence of death the Military Governor will
issue the necessary orders for carrying out the execution.

Article XXI

Where sentence of confinement for a term of years has been imposed the
condemned shall be confined in the manner directed by the tribunal imposing
sentence. The place of confinement may be changed from time to time by
the Military Governor.

Article XXII

Any property declared to be forfeited or the restitution of which is ordered
by a tribunal shall be delivered to the Military Governor, for disposal in
accordance with Control Council Law No. 10, Article IT (3).

Article XXIII

Any of the duties and funections of the Military Governor provided for
herein may be delegated to the Deputy Military Governor. Any of the duties
and functions of the Zone Commander provided for herein may be exercised
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by and in the name of the Military Governor and may be delegated to the
Deputy Military Governor.

This Ordinance becomes effective 18 October 1946,

BY ORDER OF MILITARY GOVERNMENT:

MILITARY GOYERNMENT—GERMANY
ORDINANCE NO. 1

AMENDING MILITARY GOVERNMENT ORDINANCE NO. 7 OF 18
OCTOBER 1946, ENTITLED “ORGANIZATION AND POWERS OF
CERTAIN MILITARY TRIBUNALS”

Article I

Article V of Ordinance No. 7 is amended by adding thereto a new sub-
division to be designated “(g)”, reading as follows:

“(g) The presiding judges, and, when established, the supervisory com-
mittee of presiding judges provided in Article XIII shall assign the cases
brought by the Chief of Counsel for War Crimes to the various Military
Tribunals for trial.”

Article II

Ordinance No. 7 is amended by adding thereto a new article following
Article V to be designated Article V-B, reading as follows:

“{a) A joint session of the Military Tribunals may be called by any of
the presiding judges thereof or upon motion, addressed to each of the Tri-
bunals, of the Chief of Counsel for War Crimes or of counsel for any defend-
ant whose interests are affected, to hear argument upon and to review any
interlocutory ruling by any of the Military Tribunals on a fundamental or
important legal question either substantive or procedural, which ruling is in
confliet with or is inconsistent with a prior ruling of another of the Military
Tribunals.

“(b) A joint session of the Military Tribunals may be called in the same
manner as provided in subsection (@) of this Article to hear argument upon
and to review conflicting or inconsistent final rulings contained in the
decisions or judgments of any of the Military Tribunals on a fundamental
or important legal question, either substantive or procedural. Any motion
with respect to such final ruling shall be filed within ten (10) days following
the issuance of decision or judgment.

“(¢) Decisions by joint sessions of the Military Tribunals, unless there-
after altered in another joint session, shall be binding upon all the Military
Tribunals. In the case of the review of final rulings by joint sessions, the
judgments reviewed may be confirmed or remanded for action consistent with
the joint decision.

“(d) The presence of a majority of the members of each Military Tribunal
then constituted is required to constitute a quorum.

“(e) The members of the Military Tribunals shall, before any joint session
bea‘ins, agree among themselves upon the selection from their number of a
member to preside over the joint session.

“(f) Decisions shall be by majority vote of the members. If the votes of
the members are equally divided, the vote of the member presiding over the
Session shall be decisive.”
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Article III

Subdivisions (g) and (k) of Article XI of Ordinance No. 7 are deleted;
subdivision () is relettered “(h)”; subdivision (j) is relettered “(:)”; and
a new subdivision, to be designated “(g)”, is added, reading as follows:

“(g) The prosecution and defense shall address the court in such order as
the Tribunal may determine.”

This Ordinance becomes effective 17 February 1947.

BY ORDER OF THE MILITARY GOVERNMENT:
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Secretaries General
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“The Justice Case”
Military Tribunal 1li
Case 3
THE UNITED STATES OF AMERICA
—against— ‘

JOSEF ALTSTOETTER, WILHELM VON AMMON, PAUL BARNICKEL,
HERMANN CUHORST, KARL ENGERT, GUENTHER JOEL, HERBERT
KLEMM, ERNST LAUTZ, WOLFGANG METTGENBERG, GUENTHER
NEBELUNG, RUDOLF QESCHEY, HANS PETERSEN, OSWALD ROT-
HAUG, CURT ROTHENBERGER, FRANZ SCHLEGELBERGER, and CARL
WESTPHAL, Defendants
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INTRODUCTION

The “Justice Case” was officially designated United States of
America vs. Josef Altstoetter, et al. (Case 3). Of the sixteen de-
fendants indicted, nine were officials in the Reich Ministry of
Justice. The two persons who held the position of Reich Minister
of Justice during the Hitler regime, Franz Guertner and Georg
Thierack, were both dead before the indictment was filed. Between
| Guertner’s death in January 1941 and Thierack’s appointment in
- August 1942, the defendant Schlegelberger served as Acting Reich
Minister of Justice. The defendants Schlegelberger, Rothenberger,
and Klemm each had held the position of Under Secretary
(“Staatssekretaer”, also translated as State Secretary) in the
Reich Ministry of Justice. Two other officials of this Ministry
were indicted but not tried: the defendant Westphal committed
suicide in Nuernberg jail after indictment and before the opening
of the trial; a mistrial was declared as to the defendant Engert,
whose physical condition prevented his presence in court for most
of the trial. The defendants who were not officials of the Reich
Ministry of Justice included the chief public prosecutor of the
People’s Court and several prosecutors and judges of both the
Special Courts and the People’s Courts. Both the Special and the
People’s Courts were established as important parts of the ad-
ministration of justice during the Nazi regime.

All sixteen defendants named in the indictment were charged
with criminal responsibility under the first three counts of the
'indictment. Count one charged participation in a conspiracy to
'commit war erimes and crimes against humanity; count two al-
leged the commission of war crimes against civilians of territories
occupied by Germany and against members of the armed forces
of nations at war with Germany after September 1939; count
three charged the commission of crimes against humanity, includ-
ing offenses against both German civilians and the nationals of
occupied countries, after the outbreak of World War II. The spe-
cific offenses charged included murder, persecution on political,
racial, and religious grounds, deportation and enslavement, plun-
der of private property, torture and other atrocities. Count four
charged seven of the defendants with membership in the SS, the
SD, or the Leadership Corps of the Nazi Party, all organizations
declared to be criminal. by the International Military Tribunal.



During the course of the trial the Tribunal ruled with respect
to count one “that neither the Charter of the International Mili-
tary Tribunal nor Control Council Law No. 10 has defined con-
spiracy to commit a war crime or crime against humanity as a
separate substantive crime; therefore, this Tribunal has no juris-
diction to try any defendant upon a charge of conspiracy consid-
ered as a separate substantive offense.” However, the Tribunal
ruled further that count one “also alleges unlawful participation
in the formulation and execution of plans to commit war crimes
and crimes against humanity which actually involved the com-
mission of such crimes. We therefore cannot properly strike the
whole of count one from the indictment, but, insofar as count one
charges the commission of the alleged crime of conspiracy as a
separate substantive offense, distinet from any war crime or crime
against humanity, the Tribunal will disregard that charge.” Judge
Blair, in a separate opinion filed at the time of judgment, dis-
sented from this ruling, declaring that the Tribunal should have
declared that the military tribunals created under Ordinance No. 7
had jurisdiction over “conspiracy to commit” any and all crimes
defined in Article II of Control Council Law No. 10.

Of the 14 defendants who stood trial to the end, ten were con-
victed on one or more counts, and four were acquitted on all
counts.

The Justice Case was tried at the Palace of Justice in Nuern-
berg before Military Tribunal II1. Early in June 1947, the presid-
ing judge became ill, and for this reason the sessions of the Tri-
bunal had to be temporarily suspended. Thereupon the Tribunal
designated the other two members and the alternate member as
commissioners of the Tribunal to hear the testimony of a number
of available witnesses whose affidavits had been introduced in evi-
dence by the prosecution and who had been requested for cross-
examination by the defense. Accordingly, the commissioners held
hearings to take the further testimony of 18 prosecution affiants
on 3, 4, and 5 June 1947. The presiding judge still remained in-
capacitated due to severe illness. Consequently, on 19 June 1947,
shortly before the beginning of the defense case, the Tribunal
was reconstituted pursuant to Article II of Military Government
Ordinance No. 7, and the alternate judge, who had been present
throughout the sessions of the trial, replaced the incapacitated
member. Hearings before the Tribunal or the commissioners of
the Tribunal were held on 129 separate days. The trial, from in-
dictment to judgment, lasted 11 months. The course of the trial
and subsequent related proceedings is shown in the following
table:
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Indictment filed ............ ... 4 January 1947

Arraignment ......... .. .. it 17 February 1947
Prosecution opening statement .............. 5 March 1947
Defense opening statements ................ 23 June 1947
Prosecution closing statement ............ 13-14 October 1947
Defense closing statements .............. 14-18 October 1947
Prosecution rebuttal closing ................ 18 October 1947
Final statements of defendants ............. 18 October 1947
Judgment ........ .t i i i 3—4 December 1947
T A=) 0 (611 4 December 1947

Affirmation of sentences by the Military
Governor of the United States Zone of

Occupation 18 January 1949
Order of the Supreme Court of the United
States denying Writs of Habeas Corpus. 2 May 1949

The English transcript of the Court proceedings, including the
judgment, the separate opinion of Judge Blair, and the sentences,
runs to 10,964 mimeographed pages. The prosecution introduced
into evidence 641 written exhibits (some of which contained sev-
eral documents), and the defense 1,452 written exhibits. The ex-
hibits offered by the prosecution and the defense contained
documents, photographs, affidavits, interrogatories, letters, charts,
and other written evidence. Approximately 600 of these written
exhibits were affidavits, more than 500 of which were introduced
by the defense. The Tribunal and the members thereof sitting as
commissioners heard the testimony of approximately 140 wit-
nesses, including that of twelve of the defendants who elected to
testify. Each of the defendants who testified was subject to exami-
nation on behalf of the other defendants. Many of the witnesses
heard by the Tribunal itself, and all of the witnesses whose testi-
mony was taken in the commission, were prosecution affiants who
were called for cross-examination by the defense.

The case-in-chief of the prosecution began on 5 March 1947 and
ended on 5 June 1947, subject to the understanding that several
brosecution affiants requested for cross-examination by the de-
fense and not immediately available for cross-examination, could
be cross-examined by the defense during the defense case. The
Tribunal was in recess between 28 May 1947 and 23 June 1947,
during which period the commissioners of the Tribunals held
hearings on three successive days. The defense case began on 23
June 1947 and ended on 26 September 1947. The Tribunal was in
recess between 26 September 1947 and 13 October 1947, to give
both the prosecution and the defense additional time to prepare
the closing statements.



The members of the Tribunal and prosecution and defense
counsel are listed on the ensuing pages. Prosecution counsel were
assisted in preparing the case by Walter Rapp (Chief of the
Evidence Division), Fred Niebergall (Chief of the Document
Branch), Peter Beauvais, interrogator, and Arnold Buchtal and
Henry Einstein, research and documentary analysts.

&

Selection and arrangement of the Justice Case material pub-
lished herein was accomplished principally by Robert D. King,
working under the general supervision of Drexel A. Sprecher,
Deputy Chief Counsel and Director of Publications, Office U.S.
Chief of Counsel for War Crimes. Arnold Buchtal, Paul H. Gantt,
Gertrude Ferencz, Wolfgang Hildesheimer, Julia Kerr, and Walter
Schonfeld assisted in selecting, compiling, editing, and indexing
the numerous papers.

John H. E. Fried, Special Legal Consultant to the Tribunals,
reviewed and approved the selection and arrangement of the
material as the designated representative of the Nuernberg
Tribunals.

Final compilation and editing of the manuscript for printing
was administered by the War Crimes Division, Office of the Judge
Advocate General, under the supervision of Richard A. Olbeter,
Chief, Special Projects Branch, with Evelyn A. Goldblatt and
Robert F. Phelps as editors and Harry Jacobs and John W. Mosen-
thal as research analysts.



ORDERS CONSTITUTING THE TRIBUNAL

OFFICE OF MILITARY GOVERNMENT FOR GERMANY (U.8.)
APO 472

14 February 1947

GENERAL ORDERS
No. 11

Pursuant to Military Government Ordinance No. ?

1. Effective as of 13 February 1947, pursuant to Military Government
Ordinance No. 7, 24 October 1946, entitled “Organization and Powers of
Certain Military Tribunals,” there is hereby constituted, Military Tribunal
III.

2. The following are designated as members of Military Tribunal III:

CARRINGTON T. MARSHALL Presiding Judge
JaMes T. BRAND Judge
MAaLLORY B. BLAIR Judge
JUSTIN WiILLIAM HARDING* Alternate Judge

3. The Tribunal shall convene at Nurnberg, Germany, to hear such cases as
may be filed by the Chief of Counsel for War Crimes or by his duly designated
representative.

BY COMMAND OF LIEUTENANT GENERAL CLAY:

C. K. GAILEY
Brigadier General, GSC
Chief of Staff

OFFICIAL:

A. D. VAN ORSDEL

Lieutenant Colonel, AGD

Acting Adjutant General

SEAL: :
Office of Military Government for Germany (US)
Official

DISTRIBUTION: “B” plus

2—AG MRU, USFET

* Judge Harding’s middle name was correctly used as “Woodward” in General Orders No. 52,
OMGUS, 21 June 1947. See section VII, opinion and judgment.
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HEADQUARTERS, EUROPEAN COMMAND

GENERAL ORDERS l
No. 69 § 27 June 1947

Pursuant to Military Government Ordinance No. 7

1. Confirming verbal order Commander-in-Chief, European Command,
19 June 1947, and pursuant to Military Government Ordinance No. 7, 24
October 1946, entitled “Organization and Powers of Certain Military Tri-
bunals”, JAMES T. BRAND is appointed Presiding Judge of Military Tribunal
III vice CARRINGTON T. MARSHALL, relieved because of illness,

2. Confirming verbal order Commander-in-Chief, European Command,
19 June 1947, JusTIN WILLIAM HARDING,* Alternate Judge, is appointed
Judge for Military Tribunal III,

BY COMMAND OF GENERAL CLAY:

C. R. HUEBNER
Lieutenant General, GSC
Chief of Staff

OFFICIAL;
GEORGE E. NoRTON, JR.
Lieutenant Colonel, AGD
Asst. Adjutant General

Seal: Official Headquarters
Eunropean Command
DISTRIBUTION: “B” plus
2—AG, MRU, EUCOM
2—The Adjutant General
War Department
Attn: Operations Branch AG AQ-I
1—OPO Reports Section
800—Hq EUCOM

* Id.
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M. Lalolleltte, Depily Chicf Counsel at the reading of the indictinent.
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MEMBERS OF THE TRIBUNAL*

JUDGE CARRINGTON T. MARSHALL, Presiding Judge (to 19 June 1947).
Formerly Chief Justice of the Supreme Court of the State of Ohio.

Junce JAMES T. BRAND, Member (to 19 June 1947), and Presiding Judge
(from 19 June 1947).
Justice of the Supreme Court of the State of Oregon.

JUDGE MALLORY B. BLAIR, Member.
Associate Justice of the Court of Civil Appeals for the Third Distriet of
the State of Texas.

JupGE JUSTIN W. HARDING, Alternate Member (to 19 June 1947), and
Member (from 19 June 1947).
Formerly Assistant Attorney General of the State of Ohio and District
Judge of the First Division of the Territory of Alaska.

ASSISTANT SECRETARIES GENERAL

ARTHUR P. NESBIT.....otvsnnannann From 6 March 1947 to 6 May 1947.
C. G. WILLSIE. .« e e tsivnveansnnnnns From 9 May 1947 to 4 December 1947.

* The order constituting the Tribunal and designating the judges, General Orders No. 11,
14 February 1947, is reproduced on page 7. Because of illness, Judge Marshall was obliged
to retire from the case after the trial was under way. Thereupon, Judge Brand succeeded
Judge Marshall as Presiding Judge and, pursuant to Article II, paragraphs (b) and (f) of
Military Government Ordinance No. 7, Judge Harding became a full member of the Tribunal.
The text of General Order No. 52, OMGUS, 21 June 1947, is quoted in the opinion and judg-
ment, (see. VII). The final order of the Military Governor providing for these changes in the
constitution of the Tribunal is reproduced on page 8.
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PROSECUTION COUNSEL

Chief of Counsel:

BRIGADIER GENERAL TELFORD TAYLOR

Deputy Chief Counsel:

CHARLES M. LAFOLLETTE

Associate Counsel:
ROBERT D. KING

ALFRED M. WOOLEYHAN

Assistant Counsel:
SApIE B. ARBUTHNOT

DEFENDANTS AND DEFENSE COUNSEL

Defendant

ALTSTOETTER, JOSEF
VoN AMMON, WILHELM
BARNICKEL, PAuUL
CUHORST, HERMANN
ENGERT, KARL

JoeL, GUNTHER

KLEMM, HERBERT

LaAuTz, ERNST
METTGENBERG, WOLFGANG
NEBELUNG, GUENTHER
QESCHEY, RUDOLF
PETERSEN, HANS
RoTHAUG, OSWALD
ROTHENBERGER, CURT
SCHLEGELBERGER, FRANZ
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Defense Counsel

DR.
Dr.
Dr.
Dr.
DR,

HERMANN ORTH
EgoN KUBUSCHOX
EpmuND TipP
RICHARD BRIEGER
HANNS MARx

(to 31 July 1947)

Dr.

HEINRICH LINK

(from 31 July 1947)

. CARL HAENSEL

ALFRED SCHILF
HEINRICE GRUBE
ALFRED SCHILF

. KanvL DoGTzER

. WERNER SCHUBERT

. RUDOLF ASCHENAUER

. RupoLF KoESSL

. ErRICH WANDSCHNEIDER

Econ KuUBUSCHOK

Asgsistant Defense Counsel

DRr. LUpPWIG ALTSTOETTER
DR. HUBERTUS JANICKI
RUDOLF SCHMIDT

KARL HASSFUERTHER

HERBERT THIELE-FREDERSDORF
DRr. ERHARD HEINKE

DR. EREARD HEINKE
GERDA. DOETZER

DR. KarL PRIBILLA

DR. OTFRIED SCHWARZ
ApoLF HUETTL

Dr, HELMUT BOTHE
Dr. HUBERTUS JANICKI



I. INDICTMENT

The United States of America, by the undersigned Telford
Taylor, Chief of Counsel for War Crimes, duly appoinied to rep-
resent said Government in the prosecution of war criminals,
charges that the defendants herein participated in a common
design or conspiracy to commit and did commit war crimes and
crimes against humanity, as defined in Control Council Law No.
10, duly enacted by the Allied Control Council on 20 December
1945. These crimes included murders, brutalities, cruelties, tor-
tures, atrocities, plunder of private property, and other inhumane
acts, as set forth in counts one, two, and three of this indictment.
Certain defendants are further charged with membership in crim-
inal organizations, as set forth in count four of this indictment.

The persons accused as guilty of these crimes and accordingly
named as defendants in this case are:

JOSEF ALTSTOETTER—Chief (Ministerialdirektor) of the Civil
Law and Procedure Division (Abteilung VI) of the Reich Ministry
of Justice; and Oberfuehrer in the SS.

WILHELM VON AMMON—DMinisterial Counsellor (Ministerialrat)
of the Criminal Legislation and Administration Division (Abtei-
lung IV) of the Reich Ministry of Justice and coordinator of pro-
ceedings against foreigners for offenses against Reich occupational
forces abroad.

PAUL BARNICKEL—Senior Public Prosecutor (Reichsanwalt) of
the People’s Court (Volksgerichtshof) ; Sturmfuehrer in the SA.

HERMANN CUHORST—Chief Justice (Senatspraesident) of the
Special Court (Sondergericht) in Stuttgart; Chief Justice of the
First Criminal Senate of the District Court (Landgericht) in
Stuttgart; member of the Leadership Corps of the Nazi Party at
Gau executive level; sponsoring member (Foerderndes Mitglied)
of the SS.

KARL ENGERT—Chief (Ministerialdirektor) of the Penal Ad-
Mministration Division (Abteilung V) and of the secret Prison
Inmate Transfer Division (Abteilung XV) of the Reich Ministry
of Justice; Oberfuehrer in the SS; Vice President of the People’s
Court (Volksgerichtshof) ; Ortsgruppenleiter in the NSDAP Lea-
dership Corps.

. GUENTHER JOEL—Legal Adviser (Referent) to the Reich Min-
ister of Justice concerning criminal prosecutions; Chief Public
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Prosecutor (Generalstaatsanwalt) of Westphalia at Hamm;
Obersturmbannfuehrer in the SS; Untersturmbannfeuhrer [sic]
in the SD.

HERBERT KLEMM—State Secretary (Staatssekretaer)* of the
Reich Ministry of Justice; Director (Ministerialdirektor) of the
Legal Education and Training Division (Abteilung II) in the Min-
istry of Justice; Deputy Director of the National Socialist Law-
yers League (NS Rechtswahrerbund) ; Obergruppenfuehrer in the
SA.

ERNST LAUTZ—Chief Public Prosecutor (Oberreichsanwalt) of
the People’s Court.

WOLFGANG METTGENBERG—Representative of the Chief (Mini-
sterialdirigent) of the Criminal Legislation and Administration
Division (Abteilung IV) of the Reich Ministry of Justice, particu-
larly supervising criminal offenses against German occupational
forces in occupied territories.

GUENTHER NEBELUNG—Chief Justice of the Fourth Senate of
the People’s Court; Sturmfuehrer in the SA; Ortsgruppenleiter
in the NSDAP Leadership Corps.

RuUpoLF OrsCHEY—Judge (Landgerichtsrat) of the Special
Court in Nuernberg and successor to the defendant Rothaug as
Chief Justice (Landgerichtsdirektor) of the same court; member
of the Leadership Corps of the Nazi Party at Gau executive level
(Gauhauptstellenleiter) ; an executive (Kommissarischer Leiter)
of the National Socialist Lawyers League.

HANS PETERSEN—Lay Judge of the First Senate of the People’s
Court; Lay Judge of the Special Senate (Besonderer Senat) of the
People’s Court; Obergruppenfuehrer in the SA.

OswALD ROTHAUG—Senior Public Prosecutor (Reichsanwalt)
of the People’s Court; formerly Chief Justice of the Special Court
in Nuernberg; member of the Leadership Corps of the Nazi Party
at Gau executive level.

CURT ROTHENBERGER—State Secretary (Staatssekretaer) of the
Reich Ministry of Justice; deputy president of the Academy of
German Law (Akademie fuer deutsches Recht) ; Gaufuehrer of
the National Socialist Lawyers League.

FRANZ SCHLEGELBERGER—State Secretary; Acting Reich Min-
ister of Justice.

CARL WESTPHAL—Ministerial Counsellor (Ministerialrat) of
the Criminal Legislation and Administration Division (Abteilung

* A '‘Staatssekretaer” is approximately the equivalent of an under secretary in one of the
executive departments of the United States Government. During the trial ‘“‘Staatssekretaer’”
was translated synonymously as State Secretary or Under Secretary.
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IV) of the Reich Ministry of Justice, and officially responsible for
questions of criminal procedure and penal execution within the
Reich ; Ministry coordinator for nullity pleas against adjudicated
sentences.

COUNT ONE—THE COMMON DESIGN AND CONSPIRACY

1. Between January 1933 and April 1945 all of the defendants
herein, acting pursuant to a common design, unlawfully, willfully,
and knowingly did conspire and agree together and with each
other and with divers other persons, to commit war erimes and
crimes against humanity, as defined in Control Council Law No.
10, Article I1.

2. Throughout the period covered by this indictment all of the
defendants herein, acting in concert with each other and with
others, unlawfully, willfully, and knowingly were principals in,
accessories to, ordered, abetted, took a consenting part in, and
were connected with plans and enterprises involving, the com-
mission of war crimes and crimes against humanity.

3. All of the defendants herein, acting in concert with each
other and with others, unlawfully, willfully, and knowingly par-
ticipated as leaders, organizers, instigators, and accomplices in
the formulation and execution of the said common design, con-
spiracy, plans, and enterprises to commit, and which involved
the commission of, war crimes and crimes against humanity, and
accordingly are individually responsible for their own acts and for
all acts performed by any person or persons in execution of the
said common design, conspiracy, plans, and enterprises.

4. The said common design, conspiracy, plans, and enterprises
embraced the commission of war crimes and crimes against hu-
Mmanity, as set forth in counts two and three of this indictment,
in that the defendants unlawfully, willfully, and knowingly en-
couraged, aided, abetted, and participated in the commission of
atrocities and offenses against persons and property, including
plunder of private property, murder, extermination, enslavement,
deportation, unlawful imprisonment, torture, persecutions on po-
litical, racial, and religious grounds, and ill-treatment of, and
other inhumane acts against, thousands of persons, including Ger-
man civilians, nationals of other countries, and prisoners of war.

8. It was a part of the said common design, conspiracy, plans,
and enterprises to enact, issue, enforce, and give effect to certain
purported statutes, decrees, and orders, which were criminal both
in inception and execution, and to work with the Gestapo, SS, SD,
SIPQ, and RSHA for criminal purposes, in the course of which
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the defendants, by distortion and denial of judicial and penal
process, committed the murders, brutalities, cruelties, tortures,
atrocities, and other inhumane acts, more fully described in counts
two and three of this indictment.

6. The said common design, conspiracy, plans, and enterprises
embraced the assumption by the Reich Ministry of Justice of total
control of the administration of justice, including preparation of
legislation concerning all branches of law, and control of the
courts and prisons. The supreme administration of justice in all
German states was transferred to the Reich Ministry of Justice
in 1934. Thereupon, certain extraordinary courts of a predomi-
nantly political nature, with wide and arbitrary criminal jurisdic-
tion, were superimposed upon the existing ordinary court system.
The People’s Court (Volksgerichtshof) became the court of origi-
nal and final jurisdiction in cases of “high treason” and “treason.”
This court itself had jurisdiction over the investigation and prose-
cution of all cases before it, and there was no appeal from its
decision. The court’s territorial jurisdiction was extended not only
to all annexed countries of the Reich but also to the “Protectorate”
(Bohemia and Moravia) in 1939. Beginning in 1983, Special
Courts (Sondergerichte) also were superimposed upon the ordi-
nary court system under the Reich Ministry of Justice. These
Special Courts were of a character which had been outlawed until
the NSDAP seizure of power. Jurisdiction of these Special Courts
extended to all “political” cases, as well as to all acts deemed
inimical to either the Party, the government, or continued prose-
cution of the war. At least one Special Court was attached to
every court of appeal (Oberlandesgericht); public prosecutors
could arbitrarily refer thereto any case from the local courts
(Amtsgerichte) or from the criminal division of the district courts
(Landgerichte). Despite guaranties in the Weimar Constitution
and the German Judicature Act, that no one may be deprived of
his competent judge, and prohibitions against irregular tribunals,
these courts were imposed upon Germany, as well as upon the
“Protectorate” and the occupied countries.

7. The said common design, conspiracy, plans, and enterprises
embraced the use of the judicial process as a powerful weapon
for the persecution and extermination of all opponents of the
Nazi regime regardless of nationality and for the persecution and
extermination of “races.” The special political tribunals mentioned
above visited cruel punishment and death upon political opponents
and members of certain “racial” and national groups. The People’s
Court was presided over by a minority of trusted Nazi lawyers,
and a majority of equally trusted laymen appointed by Hitler from
the Elite Guard and Party hierarchy. The People’s Court in col-
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laboration with the Gestapo became a terror court, notorious for
the severity of punishment, secrecy of proceedings, and denial to
the accused of all semblance of judicial process. Punishment was
meted out by Special Courts to victims under a law which con-
demned all who offended the “healthy sentiment of the people.”
Independence of the judiciary was destroyed. Judges were re-
moved from the bench for political and “racial” reasons. Periodic
“letters” were sent by the Ministry of Justice to all Reich judges
and public prosecutors, instructing them as to the results they
must accomplish. Both the bench and bar were continually spied
upon by the Gestapo and SD, and were directed to keep disposition
of their cases politically acceptable. Judges, prosecutors and, in
many cases, defense counsel were reduced in effect to an adminis-
trative arm of the Nazi Party.

COUNT TWO—WAR CRIMES

8. Between September 1939 and April 1945 all of the defend-
ants herein unlawfully, willfully, and knowingly committed war
crimes, as defined by Control Council Law No. 10, in that they
were principals in, accessories to, ordered, abetted, took a con-
senting part in, and were connected with plans and enterprises
involving the commission of atrocities and offenses against per-
sons and property, including, but not limited to, plunder of private
property, murder, torture, and illegal imprisonment of, and bru-
talities, atrocities, and other inhumane acts against thousands of
persons. These crimes included, but were not limited to, the facts
set out in paragraphs 9 to 19, inclusive, of this indictment, and
were committed against civilians of occupied territories and mem-
bers of the armed forces of nations then at war with the German
Reich and who were in the custody of the German Reich in the
exercise of belligerent control.

9. Extraordinary irregular courts, superimposed upon the regu-
lar court system, were used by all of the defendants for the
burpose of and in fact creating a reign of terror to suppress
bolitical opposition to the Nazi regime. This was accomplished
Principally through the People’s Court (Volksgerichtshof) and
Yarious Special Courts (Sondergerichte), which subjected civil-
lans of the occupied countries to criminal abuse of judicial and
benal process including repeated trials on the same charges, crimi-
hal abuse of discretion, unwarranted imposition of the death
Penalty, prearrangement of sentences between judges and prose-
cutors, discriminatory trial processes, and other criminal practices,
all of which resulted in murders, cruelties, tortures, atrocities,
Plunder of private property, and other inhumane acts.
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10. Special Courts subjected Jews of all nationalities, Poles,
Ukrainians, Russians, and other nationals of the Occupied Eastern
Territories, indisecriminately classed as “gypsies”, to discrimina-
tory and special penal laws and trials, and denied them all sem-
blance of judicial process. These persons who had been arbitrarily
designated ‘“asocial” by conspiracy and agreement between the
Ministry of Justice and the SS were turned over by the Ministry
of Justice, both during and after service of prison sentences, to
the SS to be worked to death. Many such persons were given a
summary travesty of trial before extraordinary courts, and after
serving the sentences imposed upon them, were turned over to the
Gestapo for “protective custody” in concentration camps. Jews
discharged from prison were turned over to the Gestapo for final
detention in Auschwitz, Lublin, and other concentration camps.
The above-described proceedings resulted in the murder, torture,
and ill-treatment of thousands of such persons. The defendants
von Ammon, Engert, Klemm, Schlegelberger, Mettgenberg, Roth-
enberger, and Westphal are charged with special responsibility
for and participation in these crimes.

11. The German criminal laws, through a series of expansions
and perversions by the Ministry of Justice, finally embraced pas-
sive defeatism, petty misdemeanors and trivial private utterances
as treasonable for the purpose of exterminating Jews or other
nationals of the occupied countries. Indictments, trials and con-
victions were transparent devices for a system of murderous ex-
termination, and death became the routine penalty. Jurisdiction
of the German criminal code was extended to the entire world,
to cover acts of non-Germans as well as Germans living outside
the Reich. Non-German nationals were convicted of and executed
for “high treason” allegedly committed against the Reich. The
above-described proceedings resulted in the murder, torture, un-
lawful imprisonment, and ill-treatment of thousands of persons.
The defendants Barnickel, Cuhorst, Klemm, Lautz, Mettgenberg,
Nebelung, Oeschey, Petersen, Rothaug, Rothenberger, Schlegel-
berger, and Westphal are charged with special responsibility for
and participation in these crimes.

12. The Justice Ministry aided and implemented the unlawful
annexation and occupation of Czechoslovakia, Poland, and France.
Special Courts were created to facilitate the extermination of
Poles and Jews and the suppression of political opposition gen-
erally by the employment of summary procedures and the enforce-
ment of Draconic penal laws. Sentences were limited to death or
transfer to the SS for extermination. The People’s Court and
Special Courts were projected into these countries, irregular
prejudicial regulations and procedures were invoked without no-
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tice (even in violation of the Reich Criminal Code as unlawfully
extended to other occupied territories), sentences were prear-
ranged, and trial and execution followed service of the indictment
within a few hours. The above-described proceedings resulted in
the murder, ill-treatment, and unlawful imprisonment of thou-
sands of persons. The defendants Klemm, Lautz, Mettgenberg,
Schlegelberger, and Westphal are charged with special responsi-
bility for and participation in these crimes.

13. The Ministry of Justice participated with the OKW and the
Gestapo in the execution of Hitler’s decree of ‘“Night and Fog”
(Nacht und Nebel) whereby civilians of occupied territories who
had been accused of crimes of resistance against occupying forces
were spirited away for secret trial by certain Special Courts of the
Justice Ministry within the Reich, in the course of which the
victims’ whereabouts, trial, and subsequent disposition were kept
completely secret, thus serving the dual purpose of terrorizing
the victims’ relatives and associates and barring recourse to any
evidence, witnesses, or counsel for defense. The accused was not
informed of the disposition of his case, and in almost every in-
stance those who were acquitted or who had served their sentences
were handed over by the Justice Ministry to the Gestapo for
“protective custody” for the duration of the war. In the course of
the above-described proceedings, thousands of persons were mur-
dered, tortured, ill-treated, and illegally imprisoned. The defend-
ants Altstoetter, von Ammon, Engert, Joel, Klemm, Mettgenberg,
and Schlegelberger are charged with special responsibility for and
participation in these crimes.

14. Hundreds of non-German nationals imprisoned in penal in-
stitutions operated by the Reich Ministry of Justice were unlaw-
fully executed and murdered. Death sentences were executed in
the absence of the necessary official orders, and while clemency
pleas were pending. Many who were not sentenced to death were
executed. In the face of Allied military advances so-called “in-
ferior” or ‘“asocial” prison inmates were, by Ministry order,
executed regardless of sentences under which they served. In many
instances these penal institutions were operated in a manner
indistinguishable from -concentration camps. The defendants
Engert, Joel, Klemm, Lautz, Mettgenberg, Rothenberger, and
Westphal are charged with special responsibility for and partici-
pation in these crimes.

15. '-I‘he Ministry of Justice participated in the Nazi program
of racial purity pursuant to which sterilization and castration
laws were perverted for the extermination of. Jews, “asocials”,
and certain nationals of the occupied territories. In the course
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of the program thousands of Jews were sterilized. Insane, aged,
and sick nationals of occupied territories, the so-called “useless
eaters,” were systematically murdered. In the course of the above-
described proceedings thousands of persons were murdered and
ill-treated. The defendants Lautz, Schlegelberger, and Westphal
are charged with special responsibility for and participation in
these crimes.

16. The Ministry of Justice granted immunity to and amnesty
following prosecutions and convictions of Nazi Party members
for major crimes committed against civilians of occupied terri-
tories. Pardons were granted to members of the Party who had
been sentenced for proved offenses. On the other hand, discrimina-
tory measures against Jews, Poles, “gypsies,” and other designated
“asocials” resulted in harsh penal measures and death sentences,
deprivation of rights to file private suits and rights of appeal,
denial of right to receive amnesty and to file clemency pleas, denial
of right of counsel, imposition of special criminal laws permitting
the death penalty for all crimes and misdemeanors, and finally, in
the transfer to the Gestapo for “special treatment” of all cases
in which Jews were involved. The defendants von Ammon, Joel,
Klemm, Rothenberger, and Schlegelberger are charged with spe-
cial responsibility for and participation in these crimes.

17. By decrees signed by the Reich Minister of Justice and
others, the citizenship of all Jews in Bohemia and Moravia was
forfeited upon their change of residence by deportation or other-
wise; and upon their loss of citizenship their properties were
automatically confiscated by the Reich. There were discriminatory
changes in the family and inheritance laws by which Jewish prop-
erty was forfeited at death to the Reich with no compensation to
the Jewish heirs. The defendants Altstoetter and Schlegelberger
are charged with special responsibility for and participation in
these crimes.

18. The Ministry of Justice through suspension and quashing
of criminal process, participated in Hitler’s program of inciting
the German civilian population to murder Allied airmen forced
down within the Reich. The defendants Klemm and Lautz are
charged with special responsibility for and participation in these
crimes.

19. The said war crimes constitute violations of international
conventions, particularly of Articles 4-7, 23, 43, 45, 46, and 50 of
the Hague Regulations, 1907, and of articles 2, 3, and 4 of the
Prisoner of War Convention (Geneva, 1929), the laws and cus-
toms of war, the general principles of criminal law as derived
from the criminal laws of all civilized nations, the internal penal
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laws of the countries in which such crimes were committed, and
of Article II of Control Council Law No. 10.

COUNT THREE—CRIMES AGAINST HUMANITY

20. Between September 1939 and April 1945 all of the defend-
ants herein unlawfully, willfully, and knowingly committed crimes
against humanity as defined by Control Council Law No. 10, in
that they were principals in, accessories to, ordered, abetted, took
a consenting part in, and were connected with plans and enter-
prises involving the commission of atrocities and offenses, includ-
ing but not limited to murder, extermination, enslavement, depor-
tation, illegal imprisonment, torture, persecution on political,
racial and religious grounds, and ill-treatment of and other inhu-
mane acts against German civilians and nationals of occupied
countries.

21. Extraordinary irregular courts were used by all of the
defendants in creating a reign of terror to suppress political
opposition to the German Reich, in the course of which German
civilians and nationals of occupied countries were subjected to
criminal abuses of judicial and penal process, resulting in mur-
ders, brutalities, cruelties, tortures, atrocities, plunder of private
property, and other inhumane acts. These crimes are further
particularized in paragraph 9 of this indictment, which is incor-
porated herein by reference.

22. Special Courts subjected certain German civilians, and na-
tionals of occupied countries to discriminatory and special penal
laws and trials, and denied them all semblance of judicial process.
Convicted German civilians and nationals of other countries who
were deemed to be political prisoners and criminals designated
as “asocial,” were turned over to the Reich Security Main Office
(RSHA) for extermination in concentration camps. These crimes
are further particularized in paragraph 10 of this indictment,
which is incorporated herein by reference. The defendants von
Ammon, Engert, Joel, Klemm, Lautz, Mettgenberg, and Rothen-
berger are charged with special responsibility for and participa-
tion in these crimes.

23. The German criminal laws, through a series of additions,
expangions, and perversions by the defendants became a powerful
weapon for the subjugation of the German people and for the
extermination of certain nationals of the occupied countries. This
Program resulted in the mu‘rder, torture, illegal imprisonment,
and ill-treatment of thousands of Germans and nationals of occu-
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pied countries. These crimes are further particularized in para-
graph 11 of this indictment, which is incorporated herein by
reference. The defendants Barnickel, Cuhorst, Klemm, Lautz,
Mettgenberg, Nebelung, Oeschey, Petersen, Rothaug, Rothen-
berger, Schlegelberger, and Westphal are charged with special
responsibility for and participation in these crimes.

24. The Ministry of Justice, through the People’s Court and
certain Special Courts, aided and implemented the unlawful an-
nexation and occupation of Czechoslovakia, Poland, and France.
These crimes are further particularized in paragraph 12 of this
indictment, which is incorporated herein by reference. The de-
fendants Klemm, Lautz, Mettgenberg, Schlegelberger, and West-
phal are charged with special responsibility for and participation
in these crimes.

25. The Ministry of Justice participated in the decree of “Night
and Fog’ whereby certain persons who committed offenses against
the Reich or the German forces in occupied territories were taken
secretly by the Gestapo to Germany and handed over to the Special
Courts for trial and punishment. This program resulted in the
murder, torture, illegal imprisonment, and ill-treatment of thou-
sands of persons. These crimes are further particularized in para-
graph 13 of this indictment, which is incorporated herein by
reference. The defendants Altstoetter, von Ammon, Engert, Joel,
Klemm, Mettgenberg, and Schlegelberger are charged with special
responsibility for and participation in these crimes.

26. In penal institutions operated by the Reich Ministry of
Justice, hundreds of German civilians and nationals of other
countries were subjected to murders, brutalities, cruelties, tor-
tures, atrocities, and other inhumane acts. The particulars con-
cerning these crimes are set forth in paragraph 14 of this
indictment. The defendants Engert, Joel, Klemm, Lautz, Mettgen-
berg, Rothenberger, and Westphal are charged with special re-
sponsibility for and participation in these crimes.

27. Special health courts (Erbgesundheitgerichte) perverted
eugenic and sterilization laws or policies regarding German ci-
vilians and nationals of other countries which resulted in the
systematic murder and ill-treatment of thousands of persons.
Thousands of German civilians and nationals of other countries
committed to institutions for the insane, were systematically mur-
dered. These crimes are further particularized in paragraph 15 of
count two of this indictment, which is incorporated herein by ref-
erence. The defendants Lautz, Schlegelberger, and Westphal are
charged with special responsibility for and participation in these
crimes.
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28. The Ministry of Justice granted immunity to and amnesty
following prosecutions and convictions of Party members for
major crimes committed against civilians of oceupied territories.
Pardons were granted to members of the Party who had been
sentenced for proved offenses. On the other hand, discriminatory
judicial proceedings were imposed against so-called “asocial” Ger-
man nationals and civilians of the occupied countries. These
crimes are further particularized in paragraph 16 of count two
of this indictment and are incorporated herein by reference. The
defendants von Ammon, Joel, Klemm, Mettgenberg, Rothenberger,
and Schlegelberger are charged with special responsibility for and
participation in these crimes.

29. Discriminatory changes made in the German family and
inheritance laws for the sole purpose of confiscating Jewish prop-
erties, were enforced by the Justice Ministry. All Jewish proper-
ties were forfeited at death to the Reich. Jews and Poles, both in
Germany and in the occupied countries, were deprived of their
citizenship, their property was seized and confiscated, and they
were deprived of means of earning a livelihood, by the State, by
Party organizations, and by individual members of the Party.
These crimes are further particularized in paragraph 17 of this
indictment, which is incorporated herein by reference. The de-
fendants Altstoetter and Schlegelberger are charged with special
responsibility for and participation in these crimes.

30. The Ministry of Justice through suspension and quashing
of criminal process, participated in Hitler’s program of inciting
the German civilian population to murder Allied airmen forced
down within the Reich. This program resulted in the murder,
torture, and ill-treatment of many persons. These crimes are
further particularized in paragraph 18 of this indietment, which
is incorporated herein by reference. The defendants Klemm and
Lautz are charged with special responsibility for and participa-
tion in these crimes.

31. The said erimes against humanity constitute violations of
international conventions, including article 46 of the Hague Regu-
lations, 1907, the laws and customs of war, the general principles
of criminal law as derived from the eriminal laws of all civilized
nations, the internal penal laws of the countries in which such
crimes were committed, and of article IT of Control Council Law
No. 10.

COUNT FOUR
MEMBERSHIP IN CRIMINAL ORGANIZATIONS

32. The defendants Altstoetter, Cuhorst, Engert, and Joel are
guilty of membership in an organization declared to be criminal
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by the International Military Tribunal in Case 1, in that each of
the said defendants was a member of DIE SCHUTZSTAFFELN
DER NATIONAL SOZIALISTISCHEN DEUTSCHEN ARBEI-
TERPARTEI (commonly known as the “SS”) after 1 September
1939.

33. The defendants Cuhorst, Oeschey, Nebelung, and Rothaug
are guilty of membership in an organization declared to be crimi-
nal by the International Military Tribunal in Case 1, in that
Cuhorst, Oeschey, and Rothaug were members of the Leadership
Corps of the Nazi Party at Gau level after 1 September 1939, and
in that Nebelung was an Ortsgruppenleiter of the Leadership
Corps of the Nazi Party after 1 September 1939.

34. The defendant Joel is guilty of membership in an organiza-
tion declared to be criminal by the International Military Tribunal
in Case 1, in that the said defendant was a member of DER
SICHERHEITSDIENST DES REICHSFUEHRER SS (com-
monly known as the “SD”) after 1 September 1939.

Such memberships are in violation of paragraph 1 (d), article
IT of Control Council Law No. 10.

Wherefore, this indictment is filed with the Secretary General
of the Military Tribunals and the charges herein made against the
above-named defendants are hereby presented to the Military
Tribunals.

Acting on Behalf of the United States of America

TELFORD TAYLOR

Brigadier General, U. S. Army
Chief of Counsel for War Crimes

Nuernberg, 4 January 1947
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ll. ARRAIGNMENT

Extracts from the official transeript of Military Tribunal III in the matter
of the United States of America vs. Josef Altstoetter, et al., defendants,
sitting at Nuernberg, Germany, on 17 February 1947, 0930, Justice Carrington
T. Marshall, presiding.t

THE MARSHAL: Persons in the courtroom will please find their
seats.

The Honorable, the Judges of Military Tribunal III.

Military Tribunal III is now in session. God save the United
States of America and this Honorable Tribunal.

There will be order in the courtroom.

PRESIDING JUDGE MARSHALL: The Tribunal will now proceed
with the arraignment of the defendants in Case 3 pending before
this Tribunal.

The Secretary General will call the names of the defendants.

THE SECRETARY GENERAL: Josef Altstoetter, Wilhelm von Am-
mon, Paul Barnickel, Hermann Cuhorst, Karl Engert, Guenther
Joel, Herbert Klemm, Ernst Lautz, Wolfgang Mettgenberg, Guen-
ther Nebelung, Rudolf Oeschey, Hans Petersen, Oswald Rothaug,
Curt Rothenberger, Franz Schlegelberger.

MR. LAFOLLETTE: May it please your Honor, all the defendants
are present. I wish to advise the members of this Tribunal that
subsequent to the filing of the indictment in this case the defend-
ant therein named Carl Westphal died, and he died while in the
custody of the Marshal which may be confirmed by the Tribunal.?

PRESIDING JUDGE MARSHALL: It will be so entered in the record.
Counsel for the prosecution will proceed with the arraignments
of the defendants.
[Here Mr. LaFollette read the indictment. See pp. 15-26.]

sk * * * * * *®

PRESIDING JUDGE MARSHALL: The microphone will now be
placed in front of the defendant Josef Altstoetter.

I shall now call upon all defendants to plead guilty or not guilty
to ‘the. charges against them. Each defendant, as his name is
called, will stand and speak clearly into the microphone.

* This caption, with the necessary factual changes, appeared at the top of the first page of
the transcript for each day of the proceedings. Hereinafter it will be omitted from all extracts
from the transeript.

?The defendant Westphal committed suicide in the Nuernberg prison adjacent to the Palace
of Justice where the triale were held.
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At this time there will be no arguments, speeches, or discussions
of any kind. Each defendant will simply plead guilty or not guilty
to the offenses with which he is charged by this indictment.

Josef Altstoetter, are you represented by counsel before this
Tribunal ?

DEFENDANT ALTSTOETTER: I do not consider myself guilty.

PRESIDING JUDGE MARSHALL: The question is, are you repre-
sented by counsel before this Tribunal?

DEFENDANT ALTSTOETTER: Yes, I am represented by counsel.

PRrESIDING JUDGE MARSHALL: How do you plead to the charges
and specifications and each thereof set forth in the indictment
against you, guilty or not guilty?

DEFENDANT ALTSTOETTER: I consider myself not guilty.

PRESIDING JUDGE MARSHALL: You may be seated.
[At this point the other defendants were asked similar questions.
Each defendant indicated that he was represented by counsel,
and each pleaded “Not guilty” to the charges of the indictment
against him.]

* # * * * * *

PRESIDING JUDGE MARSHALL: The pleas of the defendants will
be entered by the Secretary General in the records of the Tribunal.

Military Tribunal will be at recess until Wednesday, 5 March
1947, at 9:30 o’clock a.m., at which time the trial of Case 3 will
begin.

THE MARSHAL: Military Tribunal III will be at recess until
Wednesday, 5 March 1947, at 9:30 o’clock.

Dgr. ScHILF: I wish to make a request. I wish to ask the prose-
cution, in due time before the opening of the trial, to make their
document books available to the defendants and to their counsel.

We make the following objections against the indictment : Ordi-
nance No. 7, by the Military Government, says, in article IV under
paragraph (e), that the indictment is to set forth the counts
simply, distinctly, and in sufficient detail, and that the defendants
should be instructed on the details of the charges made against
them.

The defendants, or rather the two clients I represent, failed to
find certain details in the indictment. With the exception of pos-
sibly the charge in regard to the Night and Fog Decree, no legal
decree is referred to which could possibly be considered illegal.

In that manner the preparation by the defendants is frustrated
because the indictment, according to our opinion, is conceived
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much too generally, and the requirements of article IV of Ordi-
nance No. 7 just referred to by me are not fulfilled. This could be
remedied in that the prosecution, in due time, before the opening
of the trial, makes the document books available to the defense
counsel.

That is what I should like to ask for on behalf of my two clients.

PRESIDING JUDGE MARSHALL: Does the prosecution desire to
make any comment at this time upon the point raised?

MR. LAFOLLETTE: Unfortunately, and it is no fault of the de-
fendants’ counsel, I didn’t hear what was coming through the
phones. As I understand two points were raised—the fact that no
documents were filed with defendants’ counsel in their room.
Those will be furnished. Secondly, with reference to the objection
raised to the indictment, I believe the rules require the objections
should be reduced to writing. In any event I think it would serve
the purpose if the objection to the indictment was reduced to
writing, and then Your Honors would pick such time as you see
fit to dispose of the motion, and we can argue it at that time more
intelligently than we could at this moment. I do not desire to take
advantage of technicalities, but I hope the record will note that
defense counsel have duly raised the objection, and at such time
as it is to be disposed of it will be reduced to writing before it is
disposed of. I think it only reasonable that it be reduced to writing.

PRESIDING JUDGE MARSHALL: The defendants’ counsel will be
required to reduce certain matters to writing, as requested by the
prosecution, and it is possible that we will want to dispose of that
matter between now and 5 March if it is agreeable to counsel on
both sides.

Dr. KoEssL: I have already submitted the same request in
writing.

MR. LAFOLLETTE: If that has been submitted in writing I think
Your Honors have indicated we may, within a reasonable time
after you have seen it, wish to dispose of that prior to 5 March,
or on 5 March, whichever Your Honors shall see fit. That will be
satisfactory to us.

PRrRESIDING JUDGE MARSHALL: I suggest, in that connection,
after you have seen the written matter that you advise the Tri-
bunal when we are not in session as to your wishes.

MR. LAFOLLETTE: I shall be glad to do that, Judge. I assume
we will wait and take not only the objections on behalf of the
defendant Rothaug, but also any objections which have been filed
by counsel on behalf of any other defendants. After they have been
submitted and I have had an opportunity to see them, I will confer
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with defense counsel, and perhaps after that we will have time to
confer with the Court as to the time of disposition.

PRESIDING JUDGE MARSHALL: Are there any other counsel rep-
resenting defendants who desire to present any matters at this
time? If not, the order for recess will stand.

(The Tribunal adjourned until 0930 hours, 5 March 1947.)
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[Il. OPENING STATEMENTS
A. Opening Statement for the Prosecution*

BRIGADIER GENERAL TAYLOR: This case is unusual in that the
defendants are charged with crimes committed in the name of
the law. These men, together with their deceased or fugitive col-
leagues, were the embodiment of what passed for justice in the
Third Reich. ,

Most of the defendants have served, at various times, as judges,
as state prosecutors, and as officials of the Reich Ministry of Jus-
tice. All but one are professional jurists; they are well accustomed
to courts and courtrooms, though their present role may be new
to them.

But a court is far more than a courtroom; it is a process and a
spirit. It is the house of law. This the defendants know, or must
have known in times past. I doubt that they ever forgot it. Indeed,
the root of the accusation here is that those men, leaders of the
German judicial system, consciously and deliberately suppressed
the law, engaged in an unholy masquerade of brutish tyranny dis-
guised as justice, and converted the German judicial system to an
engine of despotism, conquest, pillage, and slaughter.

The methods by which these crimes were committed may be
novel in some respects, but the crimes themselves are not. They
are as old as mankind, and their names are murder, torture, plun-
der, and others equally familiar. The victims of these crimes are
countless, and include nationals of practically every country in
Europe. : ‘

But because these crimes were committed in the guise of legal
process, it is important at the outset to set forth certain things
that are not, here and now, charged as crimes.

The defendants and their colleagues distorted, perverted, and
finally accomplished the complete overthrow of justice and law in
Germany. They made the system of courts an integral part of
dictatorship. They established and operated special tribunals
obedient only to the political dictates of the Hitler regime. They
abolished all semblance of judicial independence. They brow-beat,
bullied, and denied fundamental rights to those who came before
the courts. The “trials” they conducted became horrible farces,
with vestigial remnants of legal procedure which only served to
mock the hapless victims.

* Tr. pp. 34-1387, 5 March 1947,
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This conduct was dishonor to their profession. Many of these
misdeeds may well be crimes. But, in and of themselves, they are
not charged as crimes in this indictment. The evidence which
proves this course of conduct will, indeed, be laid before the Court,
as it constitutes an important part of the proof of the crimes
which are charged. But the defendants are not now called to ac-
count for violating constitutional guaranties or withholding due
process of law.

On the contrary, the defendants are accused of participation in
and responsibility for the killings, tortures, and other atrocities
which resulted from, and which the defendants know were an
inevitable consequence of, the conduct of their offices as judges,
prosecutors, and ministry officials. These men share with all the
leaders of the Third Reich—diplomats, generals, party officials,
industrialists, and others—responsibility for the holocaust of
death and misery which the Third Reich visited on the world and
on Germany herself. In this responsibility, the share of the Ger-
man men of law is not the least. They can no more escape that
responsibility by virtue of their judicial robes than the general
by his uniform.

One other word of clarification. Some of the evidence in this
case will relate to acts which occurred before the outbreak of war
in 1939. These acts will be proved in order to show that the de-
fendants were part of a conspiracy and plan to commit the crimes
charged to have been committed after the outbreak of war, and
to show that the defendants fully understood and intended the
criminal consequences of their acts during the war. But none of
these acts is charged as an independent offense in this particular
indictment.

The charges in the indictment have been so limited for purposes
of clarity and simplicity. There is no need to test in this case
delicate questions concerning the criminality per se of judicial
misconduct since the accusation and the evidence cut much deeper.
The defendants are charged with using their offices and exercising
their powers with the knowledge and intent that their official acts
would result in the killing, torture, and imprisonment of thousands
of persons in violation of international law as declared in Control
Council Law No. 10. Nor is there any need to inquire here into
what acts comrhitted before the war are cognizable as crimes
against humanity under Law No. 10, since the bulk of the proof
relates to acts which occurred during the war.

In summary, the defendants are charged with judicial murder
and other atrocities which they committed by destroying law and
justice in Germany, and by then utilizing the emptied forms of
legal process for persecution, enslavement, and extermination on
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a vast scale. It is the purpose of this proceeding to hear these
charges and to render judgment according to the evidence under
law.

The true purposes of this proceeding, therefore, are broader
than the mere visiting of retribution on a few men for the death
and suffering of many thousands. I have said that the defendants
know, or should know, that a court is the house of law. But it is,
I fear, many years since any of the defendants have dwelt therein.
Great as was their crime against those who died or suffered at
their hands, their crime against Germany was even more shame-
ful. They defiled the German temple of justice, and delivered Ger-
many into the dictatorship of the Third Reich, “with all its
methods of terror, and its cynical and open denial of the rule of
law,”?

The temple must be reconsecrated. This cannot be done in the
twinkling of an eye or by any mere ritual. It cannot be done in
any single proceeding or at any one place. It certainly cannot be
done at Nuernberg alone. But we have here, I think, a special
opportunity and grave responsibility to help achieve this goal. We
have here the men who played a leading part in the destruection -
of law in Germany. They are about to be judged in accordance
with the law. It.is more than fitting that these men be judged
under that which they, as jurists, denied to others. Judgment
under law is the only just fate for the defendants; the prosecution
asks no other.

THE GERMAN JUDICIAL SYSTEM

There are fifteen defendants in the box, all of whom held high
judicial office, and all but one of whom are trained lawyers. To
understand this case, it is necessary to understand the general
structure of the German judicial system and the places occupied
by the several defendants within that system.

To assist the Court in this regard, the prosecution has prepared
a short expository brief which is already in the hands of the
Court and which has been made available to defense counsel in
German and English. The brief includes a glossary of the more
frequent German words or expressions which will occur during
the trial-—most of them from the vocabulary of governmental and
judicial affairs. It includes a table of equivalent ranks between the
American Army and the German Army and SS, and a table of the
civilian ranks used in the German judicial system. It also includes
two charts, showing respectively the structure of the Reich Min-
istry of Justice, and the hierarchy of German courts.? Finally, it

1Trial of the Major War Criminals, Nuremberg, 1947, volume I, page 181.
* These two charts are reproduced below in section IV C 2.
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includes a copy of the composite chart now displayed on the wall
of the courtroom, which shows the positions occupied by the de-
fendants in the general scheme of things. This chart has been
certified by the defendant Schlegelberger, and will be introduced
as an exhibit in this case when Mr. LaFollette commences the
presentation of evidence. It is being displayed at this time as a
convenient guide to the Court and to defense counsel, to enable
them more easily to follow the opening statement.

JUDICIAL ORGANIZATION PRIOR TO 1933

Because Germany was divided into a multitude of states and
provinces until modern times, German law is not the product of a
continuous or uniform development. However, while some ele-
ments of old Germanic law have survived, German law has for
many centuries been based primarily on the principles of Roman
law. As is the case in most continental nations, German law today
is enacted to a substantial degree in the form of codes.

Even at the present time, the principal source of German crimi-
nal law is the Criminal Code of 1871. Amendments have been fre-
quent, but it has never been completely overhauled. For our
present purpose, it is sufficient to note the code’s threefold division
of criminal offenses. Serious crimes, punishable with death or im-
prisonment for more than 5 years, are called “crimes” (Ver-
brechen) ; lesser offenses, punishable with imprisonment or sub-
stantial fines, are called “deliets” (Vergehen); and minor offenses
are called “contraventions” (Uebertretungen).

Questions of eriminal procedure are regulated by the Code of
Criminal Procedure of February, 1877; matters of jurisdiction
and of court organization are preseribed in the General Judicature
Act of January, 1877.

Under both the German Empire and the Weimar Republic, the
authority to appoint judges and prosecutors and the power to exe-
cute sentences were jealously guarded prerogatives of the indi-
vidual German states. The Reich Ministry of Justice, therefore,
remained predominantly a ministry of federal legislation. The
anomaly of a highly unified federal law, as contrasted with a court
system administered by the individual states, endured until after
the advent of Hitler.

In spite of the fact that the authority for supervision and ap-
pointment of judges rested with the numerous states, the German
court system was well organized and highly unified before Hitler
came to power. The basis of the court system was the local courts
(Amtsgerichte), of which there were over 2,000, which had origi-
nal jurisdiction over minor civil suits and over the less serious
criminal offenses (“delicts” and “contraventions”). Original juris-
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diction in the more important civil and criminal cases was exer-
cised by the district courts (Landgerichte), of which there were
some 180.

The principal appellate courts in Germany were called the dis-
trict courts of appeal (Oberlandesgerichte). Of those there were
26, or generally one to each state and province.* The district courts
of appeal entertained civil appeals from all decisions of the local
and district courts, and second criminal appeals from cases origi-
nally heard in the local courts. The president of the district court
of appeals (Oberlandesgerichtspraesident) was also the adminis-
trative head of all the courts in his district.

The Supreme Court of the Reich (Reichsgericht) in Leipzig
formed the apex of the judicial pyramid. It determined important
legal questions involving the interpretation of Reich laws, and
entertained appeals from the decisions of the distriet courts of
appeal and from criminal cases originally heard in the distriet
courts. It was also the court of first and last instance for im-
portant treason cases. ‘

The judges of the Reich Supreme Court were appointed by the
President of the Reich. The judges of the lower courts were ap-
pointed by the respective state governments. Before the advent of
national socialism, a judge could not be removed by the govern-
ment, but only by formal action before a disciplinary court com-
posed of his peers. This security of tenure was guaranteed by
articles 102 and 104 of the Weimar constitution.

JUDICIAL ORGANIZATION OF THE THIRD REICH

The impact of Hitler’s seizure of power on the German judicial
system was swift and drastic. The Enabling Law of 24 March
1933 authorized the executive to issue decrees with the force of
law and provided that these ‘“decree laws” could deviate from the
Weimar constitution, the civil rights provision of which had al-
ready been suspended by a decree of 28 February 1933. For prac-
tical purposes, therefore, legislative and executive powers were
merged in Hitler’s cabinet, and the constitution was robbed of all
bractical effect.

In 1984, the administration of justice was taken entirely out of
the hands of the German states and was concentrated exclusively
in the government of the Reich. The first law for the transfer of
the administration of justice to the Reich was proclaimed 16 Feb-
ruary 1934 ; it provided that thereafter all courts should pronounce
judgment in the name of the German people, vested in the Presi-
dent of the Reich all clemency powers formerly held by the states,

* Later nine more were formed in Austrin, Danzig, Poland, Sudetenland, and Bohemis,
making 35 in all.
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and authorized the Reich Minister of Justice to issue regulations
for the transfer of the administration of justice to the Reich.
This general directive was put into execution by the second and
third laws for the transfer of the administration of justice to the
Reich, promulgated in December 1984 and January 1935, respec-
tively. The Justice Ministries of the several states were thereby
abolished, and all their functions and powers were concentrated
in the Reich Ministry of Justice, which became the supreme judi-
cial authority, under Hitler, in the Reich. Hitler had already
" proclaimed himself the ‘“Supreme Law Lord of the German peo-
ple” in his speech to the Reichstag defending the killings which
occurred during the suppression of the Roehm putsch.*

1. The Reich Ministry of Justice (Reichsjustizministerium)—
The centralization of the German administration of justice
brought about, of course, a great increase in the scope and func-
tions of the Reich Ministry of Justice. Its more important divisions
are shown in the composite chart on the wall of the courtroom; a
more detailed chart of the Ministry alone is included in the ex-
pository brief. ’

For the first 8 years of the Hitler regime, the Minister of Jus-
tice was Franz Guertner, who had taken this office under the von
Papen cabinet and retained it until his death in January 1941.
Under Guertner, the two principal officials were the defendant
Schlegelberger and Roland Freisler, each with the title of under
secretary. Schlegelberger took charge of the Ministry from Guert-
ner’s death until August 1942, but throughout that period he was
“Acting Minister” and was never officially given cabinet rank. In
August 1942, Dr. Georg Thierack, then president of the People’s
Court, was appointed Reich Minister and Schlegelberger was
retired. Freisler succeeded Thierack as president of the People’s
Court.

Under Thierack, there was only one under secretary. Thierack
first appointed the defendant Rothenberger, but in January 1944
Rothenberger was put on the retired list and replaced by the
defendant Klemm.

Besides the defendants Schlegelberger, Rothenberger, and
Klemm, four of the other defendants held high office in the Min-
istry of Justice, and still others served in the Ministry at various
times during their careers. The defendant Klemm, as well as
being the under secretary, headed Division II of the Ministry,
which concerned itself with legal education and training. The de-
fendants von Ammon and Mettgenberg, as well as the deceased
Westphal, were officials of Divisions III and IV, which were ulti-
mately merged, and which governed virtually all questions of

* Hitler’s speech to the Reichstag 18 July 1934, Voelkischer Beobachter, 16 July 1934.
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criminal legislation and procedure, and prosecutions. The defend-
ant Altstoetter headed Division VI, which dealt with civil law
and procedure. The defendant Engert, after having served on the
People’s Court, became the head of Division V, Penal Institutions,
and of Division XV, first created in 1942 and dissolved in 1944.
Division XV concerned itself with the secret transfer of certain
classes of persons from ordinary prisons to the Gestapo. The
Ministry of Justice controlled a variety of other judicial institu-
tions, including various Special Courts and the examining office
for candidates for admission and qualification of judges and law-
yers. It controlled the Academy for German Law and various
other associations of attorneys, as well as a special training camp
for the Nazi indoctrination of young attorneys. Most important
of all, it supervised and administered the entire court system from
the Reich Supreme Court clear down to the loeal eourts. This func-
tion included the assignment, transfer, and promotion of all
judges.

2. The Hierarchy of regular courts—The centralization of judi-
cial administration in the Reich Ministry of Justice did not at
first have any pronounced effect upon the structure of the regular
court system. The established hierarchy of courts—local courts,
district courts, district courts of appeal, and the Reich Supreme
Court—continued in effect. The most important development in
the early years of the Third Reich was the creation of extraordi-
nary and special courts, which increasingly cut into the jurisdie-
tion of the regular courts.

Under the impact of war, however, the system of regular courts
was substantially altered, although its general outlines remained
the same. These alterations were intended for economy and expe-
dition, and to reduce the number of judicial personnel. This was
accomplished chiefly in two ways: by reduection in the number of
judges required to hear particular kinds of cases, and by drastic
curtailment of the right of appeal.

Many of these changes were made at the outbreak of war in
1939. Thereafter, all cases in the local courts and all civil cases
in the district courts were heard by one judge only; criminal cases
in the district courts were heard by three judges, but the president
of the court could hear such cases alone if the issues were simple.
Criminal cases heard by the local courts could be appealed only
a8 far as the district courts; civil cases heard in the local courts
could be appealed directly to the distriet court of appeals, by-
passing the distriet court.

Further drastic curtailments of the right of appeal ocecurred in
1944 and 1945. In general, appeals could only be taken by permis-
sion of the court which heard the case, and permission was

907802—51——b6
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granted only to settle legal questions of fundamental importance.
The judicial functions of the district courts of appeal were almost,
if not entirely, eliminated, although their supervisory administra-
tive functions continued.

3. Extraordinary courts—The most crucial and radical change
in the judicial system under the Third Reich, however, was the
establishment of various extraordinary courts. These irregular
tribunals permeated the entire judicial structure, and eventually
took over all judicial business which touched political issues or
related to the war.

Within a matter of weeks after the seizure of power, by a decree
of 21 March 19383, “Special Courts” (Sondergerichte) were estab-
lished. One Special Court was set up within the district of each
district court of appeal. Each court was composed of three judges
drawn from the judges of the particular district. They were given
jurisdiction over offenses described in the emergency decree of 28
February 1933, which included inciting to disobedience of govern-
ment orders, crimes in the nature of sabotage, and acts “contrary
to the public welfare.” There were drastic provisions for the ex-
pedition of proceedings before the special courts, and no appeal
whatsoever lay from their decisions.

A few weeks later, special military courts, which had been
abolished by the Weimar constitution, were reestablished and
given jurisdiction over all offenses committed by members of the
armed forces. In July 1933, special “Hereditary Health Courts”
more generally known as “Sterilization Courts” were established
at the seats of the local courts, with special appellate “Hereditary
Health Courts” above them.

But the most notorious Nazi judicial innovation was the so-
called ‘“People’s Court” (Volksgerichtshof), established by the
decree of 24 April 1934, after the Reich Supreme Court’s acquittal
of the defendants in the Reichstag fire trial. The People’s Court
replaced the Supreme Court as the court of first and last instance
for most treason cases.

The People’s Court sat in divisions, or “senates,” of five mem-
bers each. Two of the five had to be qualified judges; the other
three were trusted Nazi laymen selected from high ranking offi-
cers of the Wehrmacht (armed forces) and SS, or from the Party
hierarchy. They were appointed for 5-year terms by Hitler, on
the recommendation of the Minister of Justice. Six “senates” were
established, each of which heard cases from a particular geo-
graphical section of Germany. In 1940 a “special senate” was
established to retry cases where, in the judgment of the chief
public prosecutor of the Reich, an inadequate punishment had been
imposed. '
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Ag time went on, the concept of “treason” was much enlarged
by a variety of Nazi decrees, and both the Special Courts and the
People’s Court were given jurisdiction to try a great variety of
offenses. In 19386, for example, the smuggling of property out of
Germany was proclaimed an offense against the national economy,
and the People’s Court was given jurisdiction over such cases.
In 1940, 2 new decree defined the jurisdiction of the Special Courts
and People’s Court, and all sorts of offenses, such as evasion of
conscription and listening to foreign broadcasting stations, were
brought within their purview.

Toward the end of the war, by a decree of February 1945, emer-
gency civil courts martial (Standgerichte) were set up in areas
“menaced by the approaching enemy.” Each consisted of three
members appointed by the Reich Defense Commissar, usually the
Gauleiter (regional leader) of the district; the president was a
professional judge, who sat with one associate judge from the
Nazi Party, and one from the Wehrmacht or SS. These courts
martial could only condemn the accused to death, acquit him, or
transfer the case to a regular tribunal.

Thierack was president of the People’s Court prior to his ap-
pointment as Reich Minister of Justice. He was then succeeded
by Freisler, the former under secretary of the Ministry of Justice,
who remained as president until nearly the end of the war, when
he was killed in an air raid. The defendant Engert was vice presi-
dent of the People’s Court prior to his transfer to the Ministry of
Justice in 1942. The defendant Nebelung was president of the
Fourth Senate of the People’s Court. The defendant Petersen,
the only nonlawyer in the dock, was an SA Obergruppenfuehrer
(lieutenant general) who sat as a lay judge on many occasions
in the First and Special Senates of the People’s Court.

Three of the defendants were judges of the Special Courts. The
defendant Cuhorst was president of the Special Court in Stuttgart,
and the defendant Rothaug was president of the Special Court in
Nuernberg. The defendant Oeschey also sat on the Special Court
in Nuernberg and succeeded Rothaug as its president when the
latter became a public prosecutor. Oeschey was also president of
the emergency civil court martial at Nuernberg.

4. Public prosecutors—The prosecution of criminal offenses,
under the Third Reich, was handled by a special group of state
attorneys (Staatsanwaltschaft) directed by the Ministry of Jus-
tice. Increasingly under the Third Reich there was interchange
of personnel among judges and prosecutors.

The defendant Rothaug, for example, left the bench of the
Special Court at Nuernberg to become a senior public prosecutor
of the Reich (Reichsanwalt). The defendant Barnickel also held
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this title. The defendant Joel, in 1943, left the Ministry of Justice
and became the public prosecutor of the district ecourt of appeals
for Westphalia, at Hamm.

The most important prosecutor among these defendants, how-
ever, was Ernst Lautz, Chief Public Prosecutor of the Reich
(Oberreichsanwalt). In this capacity, Lautz prosecuted many im-
portant cases before the People’s Court.

COUNT ONE
THE DESTRUCTION OF LAW AND JUSTICE IN GERMANY

I turn now to an examination of the means by which the de-
fendants and their colleagues seized control of Germany’s judicial
machinery and turned it into a fearsome weapon for the commis-
sion of the crimes charged in the indictment.

The destruction of law in Germany was, of course, part and
parcel of the establishment of the Third Reich dictatorship.
Initially, the dictatorship arose out of the decrees in the early
part of 1933 which suspended the constitutional guaranties of
freedom and vested Hitler’s cabinet with legislative power, un-
restrained by constitutional limitations. These early decrees put
an end to law as we know it in a democracy.

But much more had to be accomplished in order to achieve a
dictatorship of the proportions envisaged by the authors of the
Third Reich. Freedom of the ballot had to be suppressed so that
a false veneer of electoral approval could be spread over the Nazi
edifice. The civil service had to be purged of dissident officials.
An ubiquitous and ruthless police system had to be created. A
multitude of other measures were necessary. But, above all, law
and justice had to be utterly stamped out.

At first blush, the reason for this may not appear. The Nazi
cabinet could decree any law it wanted to with the flourish of a
pen. The courts, unless they were bold enough to deny the very
basis of Hitler’s authority, which they did not do, were bound to
punish violations of these laws, Was this not enough for .even
Hitler’s purposes?

The answer is twofold. Particularly in the early years of the
Third Reich, Hitler’s government pursued aims and employed
methods which it did not, at that time, see fit to authorize by
formal, public legislation. The regime was not yet strong enough,
externally or internally, to face the storm of disapproval which
such legislation would have encountered. The Nazi government
thought it wise to pursue these aims and employ these methods
outside of, and often in violation of, the letter and spirit of the
law. And it did not wish to be embarrassed or obstructed by an
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independent judiciary respectful only to the law. The outcome of
the Reichstag fire trial, for example, was highly embarrassing
and promptly bore sinister fruit in the creation of the People’s
Court.

But there was another and much more fundamental reason.
The ideology of the Third Reich was totally incompatible with the
spirit of the law. It could not live under law, and the law could
not live under it. To take but one example: even under stringent
anti-Jewish legislation, there were bound to be situations where
an overgreedy German in a civil suit or an overzealous police offi-
cial in a criminal case had erroneously haled a Jew into court.
In other words, even under Nazi legislation, there were bound to
be cases when the Jew was legally right. Yet, it was unthinkable
that a German court should exalt the Jew and discredit the Ger-
man with a decision in favor of the Jew. Such perplexing prob-
lems could be dealt with only by courts which were not true courts
at all, and which could be trusted to suppress the law and to
render an ideological judgment or, as was done later, to declare
the Jew to be an animal beyond the judicial pale entirely, who
could not, any more than a wrongfully beaten dog, ask judicial
intervention or protection.

This sort of problem was far more delicate in the case of the
Poles, whom the Nazis chose to regard as less than human but
more than Jewish. Later on in this case, we will, I think, derive
some macabre humor from the documentary spectacle which some
of these defendants made of themselves in vainly wrestling with
the insoluble problem of how to achieve a certain amount of legal
order and stability in occupied Poland, without at the same time
giving the Poles any true law on which they could rely.

In short, the very idea of “law’ was inimical to the ideology
of the Third Reich, and it is not surprising that its principal
authors recognized this fact at a very early date. In 1930, Hitler
himself declared with reference to a court decision against certain
Nazis—

“We can assure the judges that, if national socialism assumes
power, they will be fired without any pension.”

Joseph Goebbels expressed the same thought even more b]untly
in 1934 after the Nazis were in power—

“We were not legal in order to be legal, but in order to rise
to power. We rose to power legally in order to gain the possi-
bility of acting illegally.” 2
Later on in this case, the Tribunal will have offered to it docu-

ments which speak at length about the creation of a new, National

1 Voelkischer Beobachter, 27 August 1930.
2 Deutsche Alligemaine Zeitung, 28 November 1934.
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Socialist system of law. By then, it will be apparent, I believe, that
a ‘“National Socialist system of law” is a preposterous contradic-
tion in terms. It never was an objective of the Third Reich to
create any system of law. On the contrary, it was its fundamental
purpose to tear down every vestige of law in Germany, and to
replace it with a mere bureaucracy which would mete out reward
and punishment in accordance with the tyrannical ideology and
tactical necessities of the dictatorship. The one-time sage of Nazi
jurisprudence, the late Dr. Hans Frank, summed this up aptly
in 1935 (NG-777, Pros. Ex. 19)—

“National socialism is the point of departure, the content,
and the goal of the legal policies of the Third Reich.”*

And the defendant Schlegelberger expressed the same thought in
1936 (NG-538, Pros. Exz. 21)—

“Accordingly there can be no doubt that now the moral order
and ideology [Weltanschauung], as recognized in the Party
program, has to be taken into consideration in the interpreta-
tion and application of every norm of the existing law.” 2
We may now retrace some of the steps which the law lords

of the Third Reich took to turn the judicial system into a subser-
vient but effective agent of the regime. Some of these we have
already noted. The centralization of the administration of justice
in the Reich government, the vesting of over-all authority in the
Reich Ministry of Justice, and the creation of extraordinary courts
were essential .steps in the process. Standing alone, these acts
might have been unobjectionable, though the creation of special
courts was expressly prohibited by article 105 of the Weimar con-
stitution. But these first moves were but the prelude to a series of
deadly thrusts at the vitals of the judicial system. The early his-
tory of this organized attack on the fundamentals of law is sum-
marized in the decision of the International Military Tribunal—

“Similarly, the judiciary was subjected to control. Judges
were removed from the bench for political or racial reasons.
They were spied upon and made subject to the strongest pres-
sure to join the Nazi Party as an alternative to being dismissed.
When the Supreme Court acquitted three of the four defendants
charged with complicity in the Reichstag fire, its jurisdiction
in cases of treason was thereafter taken over and given to a
newly established ‘People’s Court’ consisting of two judges and
five officials of the Party. Special Courts were set up to try
political crimes and only Party members were appointed as
judges. Persons were arrested by the SS for political reasons,
and detained in prisons and concentration camps; and the

1 Speech before the NSDAP congress, 14 September 1935; Dokumente der Deutschen Politik,

volume 3, page 315.
2 A Nation Beholds Its Rightful Law, lecture at the University of Rostock, 13 February 1936.
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judges were without power to intervene in any way. Pardons
were granted to members of the Party who had been sentenced
by the judges for proved offenses. In 1985, several officials of
the Hohenstein concentration camp were convicted of inflicting
brutal treatment upon the inmates. High Nazi officials tried to
influence the court, and after the officials had been convicted,
Hitler pardoned them all. In 1942, ‘judges’ letters’ were sent
out to all German judges by the government, instructing them
as to the ‘general lines’ that they must follow.” *

The destruction of the judicial process continued throughout
the era of the Third Reich. The period from the beginning of the
new regime in 1933 until the outbreak of the war was character-
ized by the rise of special tribunals, and the steady decrease of
procedural guaranties. After 1939, the war accelerated the con-
version of criminal justice into dictatorial administrative pro-
cedure until, at the end of the war, all resemblance to legal process
had vanished. We turn now to an examination of the particular
steps in the process.

a. 1933—1939

Immediately after the seizure of power, the Nazis struck hard
at the independence and integrity of the judiciary by dismissing
or demoting politically unreliable judges and officials of the
Ministry of Justice. The temporary decree of 7 April 1933, under
which this was done, provided that—

“Officials, whose former political activity does not offer a
guarantee that they, at all times without reservation, act in the
interest of the national state, can be dismissed from service.
For a period of 8 months after dismissal, they are accorded
their former salary. From this time on, they receive three-
fourths of their pension and corresponding survivor’s benefits.” 2
In 1987 similar language was embodied in permanent legislation

in the Civil Service Act.®? The result of these measures was the
elimination of all Jews and part-Jews, Social Democrats, and other
opponents of the Nazi regime, from the bench and from the staff
of the Ministry of Justice.

Substantive criminal law during this period was radically
affected by the introduction of the authoritarian ideology of the
Third Reich, and the concept of the criminal as the enemy of the
nation. The prime purpose of the new criminal provisions was to
make the new holders of power secure against all competition or

1 Trial of the Major War Criminals, op. ¢it., page 179.

21933 Reichsgesetzblatt I, 176. This decree is one of over 40 laws and decrees collected by
the prosecution and introduced as Document NG—715, Prosecution Exhibit 112. Most of these
are reproduced chronologically in section IV B below. See footnote 1, page 160.

826 January 1937, Reichsgesetzblatt I, 39, 71.
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attack. The decree for the protection of the German people® in-
itiated a never-ending stream of legislation intended to protect
the persons, institutions, and symbols of the Third Reich against
all attacks of political enemies. The field for the application of
treason and high treason was vastly enlarged by investing the
most preparatory and auxiliary acts with the character of treason.
The range of application of the death penalty, in the past re-
stricted to murder and some cases of homicide, was greatly
widened. Hand in hand with the sharpening of penalties and
the extension of the scope of punishable atrocities went the at-
tempt to widen the scope of German criminal jurisdiction beyond
its territorial limits. The new “race defilement” prohibitions for
example were made applicable to offenses committed abroad.?

Examples of such draconic and tyrannical decrees are legion.
The decree of 24 April 1934 provided that the death penalty, or
hard labor for life, or hard labor for 2 years or more, should be
inflicted—

“]. If the act aimed at establishing or maintaining an or-
ganized combination for the preparation of high treason; or

“2. If the act was directed toward making the armed forces
or police unfit for the execution of their duty to protect the
stability of the German Reich from internal or external attacks;
or

“3. If the act was directed toward influencing the masses
by making or distributing writings, recordings, and pictures,
or by the ingtallation of wireless, telegraph, or telephone; or

“4, If the act was committed abroad or was committed in
such a manner that the perpetrator undertook to import writ-
ings, recordings, or pictures from abroad for the purpose of
distribution within the country.”

By August 1938, this tendency had progressed to a point where
the following acts were all made punishable by death:

‘“l. Whoever openly solicits or incites others to evade the
fulfillment of compulsory military service in the German or an
allied armed force, or otherwise openly seeks to paralyze or
undermine the will of the German people or an allied nation
to self-assertion by bearing arms;

“2. Whoever undertakes to induce a soldier or conscriptee in
the reserves to disobedience, opposition, or violence against a
superior, or to desertion or illegal absence or otherwise to un-
dermine the discipline of the German or an allied military
force; and

1 Decree of the Reich President for Protection against Insidious Attacks on the Government

of the Nationalist Movement of 21 March 1933, Reichsgesetzblatt I, *"page 135,
215 September 1935; Reichsgesetzblatt I, page 1146. .
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“3. Whoever undertakes to cause himself or another to avoid
the fulfillment of military service entirely, or to a limited ex-
tent, or temporarily, by means of self-mutilation, or by means
designed to deceive or by other methods.” *

But the Nazi jurists were not content to sharpen the letter of
the penal laws; they subverted the spirit and method of interpre-
tation of the criminal law in order to enable the courts to impose
punishment, outside the law, in accordance withethe political
ideology of the regime. Thus, in June 1985, article 2 of the penal
code was amended to read as follows:

“Whoever commits an act which the law declares as punish-
able or which deserves punishment according to the funda-
mental idea of a penal law or the sound sentiment of the people,
shall be punished. If no specific penal law can be directly applied
to this act, then it shall be punished according to the law whose
underlying spirit can be most readily applied to the act.” 2

At the same time, the following articles were added to the code
of criminal procedure:

“Article 170a—If an act deserves punishment according to
the sound sentiment of the people, but is not declared punish-
able in the code, the prosecution must investigate whether the
underlying principle of a penal law can be applied to the act
and whether justice ecan be helped to triumph by the proper
application of this penal law.

“Article 267a—If the main proceedings show that the defend-
ant committed an act which deserves punishment according to
the sound sentiment of the people, but which is not declared
punishable by the law, then the court must investigate whether
the underlying principle of a penal law applies to this act and
whether justice can be helped to triumph by the proper applica-
tion of this penal law.” s

And, simultaneously, the Reich Supreme Court was ordered to
set aside its prior decisions in order to bring the law into con-
formance with the ideology of the Third Reich. The decree is as
follows:

“The Reich Supreme Court, as the highest German tribunal,
must consider it.its duty to effect an interpretation of the law
which takes into account the change of ideology and of legal

. concepts which the new State has brought about. In order to
be able to accomplish this task without having to show consid-
eration for the decisions of the past brought about by other
ideology and other legal concepts, it is ruled as follows:

" 17 August 1938; 1939 Reichsgesetzblatt I, page 1456.

228 June 1935; 1936 Reichsgesetzblatt I, page 839.
828 June 1935; 1935 Reichsgesetzblatt I, page 844.
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“When a decision is made about a legal question, the Reich
Supreme Court can deviate from a decision laid down before
this law went into effect.”

This tyrannical doctrine of “punishment by analogy” was given
a sugar coating by Dr. Hans Frank (NG-777, Pros. Ex. 19):

“In the future, criminal behavior, even if it does not fall
under formal penal precepts, will receive the deserved punish-
ment if such behavior is considered punishable according to
the sound Sentiment of the people.” *

But once again, Josef Goebbels was shameless enough to state
the doctrine with complete frankness (NG-417, Pros. Ex. 23) :

“While making his decisions the judge is to proceed less from
the law than from the basic idea that the offender is to be
eliminated from the community. During a war it is not so much
a matter of whether a judgment is just or unjust, but only the
decision is expedient. The State must protect itself in the most
efficient way and wipe them out entirely * * *. One must
not proceed from the law, but from the resolution that the man
must be wiped out.” 2
On the administrative side, the prewar years were characterized

by ever closer collaboration between Himmler’s Gestapo and the
Reich Ministry of Justice. In February 1937, Himmler directed
that all Gestapo matters be made available to the district public
prosecutors. The next month, the Reich Minister of Justice
(Guertner) addressed a letter to all the distriet publie prosecutors,
calling attention to Himmler’s directive and stating (NG-323.
Pros. Ez. 32) :

“In order to have this decree fulfill its purpose and in the
interest of the closest possible collaboration between the office
of the public prosecutor and the authorities of the Gestapo, I
hereby issue this supplementary order that in future, public
prosecutors routinely address all requests for investigations to
be conducted on the basis of reports of political nature received
by them directly, to the local and district police authorities via
the competent state police offices. When in cases based on such
reports, the necessary interrogations of the accused or the wit-
nesses are procured by the court itself or by the expert of the
prosecution, and the police authorities are not at all involved
in the proceedings, I request that the state police offices be in-
formed of the proceedings as soon as possible.” 2
The German jurists, who collaborated so closely with Himmler’s

minions, were equally willing to protect “overzealous Nazis”
against the penal consequences of their worst excesses. Late in

1 Speech before the NSDAP Congress, op. cit., page 315,
2 Speech before members of People’s Court, 22 July 1942; reproduced below in section V C 2a.

8 Reproduced below in section V C 1la.
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1933 a group of “Storm Troopers” (SA) committed vicious as-
saults and tortures on some political prisoners who had been
confined in the concentration camp of Kemna, near Wuppertal in
the Ruhr. The description of this outrage by the Reich Minister of
Justice reads as follows:

“In the camp, some of the prisoners were exposed to the
severest mishandling.

“In most cases, shortly after their shipment had come in,
and when they were being interrogated, they would be beaten,
partly upon their bare bodies, with rubber cudgels, horsewhips,
sticks, ox lashes, and other objects. In many cases they had to
lie down over a special caning bench, or were forced down onto
it by guards, and their mouths were kept shut or they were
gagged with balls of paper, pieces of cloth, bags, or similar
things, in order to prevent them from screaming. Other mem-
bers of the guard in the meantime would begin to beat them up.
Prisoners who fainted were kicked back to consciousness or had
water thrown over them to wake them up and make them stand
up again. After this, prisoners who were mistreated were fre-
quently locked up in a small space under the stairway or in an
elevator without being given any medical attention or food and
drink. In some cases, the injuries the prisoners received from
their beatings made it necessary to transfer them to hospitals.

“Several prisoners also were forced to eat unwashed herrings
from the barrel, which had also been sprinkled with salt
* * * When they had finished the herrings, the prisoners,
who were naturally suffering from tormenting thirst, were not
allowed to have water brought them.”

Proceedings against the storm troop leaders in a disciplinary
tribunal of the Nazi Party ended in a mere reprimand and depri-
vation of the right to hold public office for 1 year. The files of the
Ministry of Justice concerning this atrocious episode contain the
recommendations of various officials, including the defendant Joel,
that criminal proceedings against the perpetrators should be can-
celled. This recommendation was adopted and forwarded to Hitler
by Minister Guertner, who, for justification, pointed to the cir-
cumstances that the culprits were not experienced concentration
camp guards, that the majority of the victims were Communists,
that, in some cases, the victims had been obstinate and insubordi-
nate, and that communism had an especially strong hold in the
Wuppertal area.

b. 1939—1945

Before the outbreak of war, the main objective of Nazi penal
innovations was to suppress internal opposition to the new regime,
and to render life intolerable for the Jews. During the early years
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of the war, the Nazi jurists were largely concerned with legal
problems incident to the occupation of Poland, France, and the
other nations overrun by the Wehrmacht. The extension of Ger-
man law to the occupied areas, and the outrages committed there-
under, constituted war crimes and crimes against humanity on a
grand scale, which will be described in due course. German crimi-
nal law was also applied extensively to acts committed outside
the Reich, even when committed by foreigners.! Acts committed
by a foreigner outside the Reich could even constitute treason
against the Reich.

But the war also brought a mass of new criminal legislation
within Germany. This new legislation was influenced by the neces-
gities of war, but also contained matured concepts of National
Socialist criminal policy. The principal aim was to guarantee the
security of the Nazi regime, and bolster the economic and military
strength of Germany, through extremely harsh criminal punish-
ments. The chief weapon was the unsparing and almost indiscrimi-
nate use of capital punishment.

Later on, as Germany’s military situation worsened, the death
penalty became an ordinary sentence for a great variety of
offenses. The increased severity of air raids resulted in capital
punishment or long prison sentences for crimes committed during
black-outs, even very minor looting. Economic hardship and
shortages of materials were accompanied by laws prescribing
penal servitude, or even death, for anyone who destroyed or re-
moved food or other supplies. Toward the end of the war, a desper-
ate attempt was made to cope with the growing defeatism by
imposing the death penalty for spreading rumors, listening to
foreign broadcasts and even for the most minor derogatory re-
marks about the Hitler regime or pessimism concerning Ger-
many’s chances of military success.

The war brought new and extraordinary procedures, as well as
new crimes. Despite all that had been done in prewar years, the
courts were still handing down some sentences which, in the eyes
of Berlin, were too mild, and once such a final judgment had been
given, nothing could be done about it. The whole idea of the
finality of judgments had long been a thorn in the flesh of the
Nazi jurists. Accordingly, 2 weeks after the ocutbreak of war,
a decree? was promulgated which provided that, if the Chief Reich
Prosecutor had “serious misgivings” concerning the justice of a
sentence, he could, within 1 year thereafter, file an extraordinary
appeal and secure a second trial of the case. The officials of the
Reich Ministry of Justice, who controlled the public prosecutors,

16 May 1940, Reichsgesetzblatt I, page 754.
216 September 1939, Reichsgesetzblatt I, page 1841.
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reviewed the criminal decisions and directed the chief prosecutor
to file appeals in cases where they deemed the punishment insuffi-
cient. If the first decision had been rendered by the regular courts,
the second trial was held by the Special Penal Senate of the Reich
Supreme Court. If the first decision had been made by the Peo-
ple’s Court, on the other hand, the second trial.was held by the
Special Senate of the People’s Court.

In 1940, an analogous procedure was authorized® under which
the Chief Public Prosecutor of the Reich could lodge with the Su-
preme Court a petition for “nullification” against final judgments
of the regular criminal courts or the Special Courts ““if the judg-
ment is not justified because of an erroneous application of law
on the established facts.” The Supreme Court was authorized
either to render a new judgment or to send the case back to a
lower court for a new trial under binding instructions as to the
legal principles which should govern. Not content with this elabo-
rate system for punitive double jeopardy, the right of the Chief
Public Prosecutor to attack final judgments by means of the nulli-
fication procedure was again enlarged in 1942, by extension to
questions of law and to the adequacy of the punishment.? This
new regulation provided the prosecution, but not the defense,
with an unlimited right to ask for a new trial within one year
after the decision had been rendered.

On the day of the attack on Poland, a new assault on the
tenure and independence of the judiciary was made.® By this new
decree, judges were obliged to take any assignment whatsoever,
as judge, prosecutor, or administrative official, and on any regular
or Special Court, according to the orders of the Reich Minister of
Justice. Similar powers were given to the presidents of the dis-
trict courts of appeal within their respective districts.

It might have been thought that, after the purge of Jewish
and politically dissident judges in 1933, the permanent subjection
of the judiciary to dismissal for political reasons in 1937, and
their complete subordination to the Reich Ministry of Justice in
1939, Hitler would have at last obtained a suitable judiciary for
his most extreme purposes. Apparently, however, pre-Hitler legal
training sometimes had the unfortunate effect that even trusted
Nazi judges failed in their decisions to measure up to the ideology
and expectations of the Third Reich. At all events, something like
a crisis in the German judicial system occurred in 1942,

On 26 April 1942 Hitler made a speech before the Reichstag in
which he reviewed the effects of the hard winter of 1941-1942
and exhorted the German people to even greater saerifices in order
ml February 1940, Reichsgesetzblatt I, page 407.

2 Decree of 13 August 1942, Reichsgesetzblatt I, page 508.
8 Decree of 1 September 1939, Reichsgesetzblatt, page 1658,
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to achieve victory. In the course of this speech, Hitler made cer-
tain remarks about the German legal profession and the admin-
istration of justice which had an immediate and pronounced effect.
Hitler said (NG-752, Pros. Ex. 24):

“I do expect one thing: that the nation gives me the right to
intervene immediately and to take action myself wherever a
person has failed to render unqualified obedience and service
in the performance of the greater task which is a matter of to
be or not to be. The front and the homeland, the transport sys-
tem, administration, and justice must obey only one idea, that
of achieving victory. In times like the present, no one can in-
sist on his established rights, but everyone must know that
today there are only duties.

“I therefore ask the German Reichstag to confirm expressly
that I have the legal right to keep everybody to his duty and
to cashier or remove from office or position, without regard for
his person or his established rights, whoever, in my view and
according to my considered opinion, has failed to do his duty.

“Furthermore, I expect the German legal profession to un-
derstand that the nation is not here for them, but that they are
here for the nation; that is, the world, which includes Germany,
must not decline in order that formal law may live, but that
Germany must live, irrespective of the contradictions of formal
justice. To quote one example, I fail to understand why a crimi-
nal who married in 1937, ill-treated his wife until she became
insane and finally died as a result of the last act of ill-treatment,
should be sentenced to 5 years in a penitentiary at a moment
when tens of thousands of honorable German men must die to
save the homeland from annihilation at the hands of bolshe-
vism.

“From now on, I shall intervene in these cases and remove
from office those judges who evidently do not understand the
demand of the hour.” *

Immediately after Hitler’s speech, the Reichstag adopted the
following resolutions:

“There can be no doubt in this present state of war, when
the German nation wages its fight for its very existence, that
the Fuehrer must exercise the right, which he claims, to do
everything which serves or helps to achieve victory. Therefore,
the Fuehrer, by his authority as the leader of the nation, su-
preme commander of the armed forces, head of the government,
and in supreme possession of all executive power, as supreme

* Extracted from Voelkischer Beobachter, 27 April 1942; reproduced below in section V C 2a.
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law lord, and as leader of the Party, has to be in a position to
enforce, with all means which he may consider suitable, every
German’s duties, whether he might be a common soldier or an
officer, a subordinate or high civil servant or a judge, a leading
or subordinate functionary of the Party, a worker or an em-
ployee. In case of violations of duties, he has the right to impose
the proper penance, after a conscientious examination of the
case. This can be done without consideration for the so-called
civil service rights. In particular, he may remove anyone from
his office, rank and his position, without resort to the established
procedures.”’ ?

This menacing blast from the Fuehrer, and the resolution of the
Reichstag, wiped away the last remains of judicial independence
in Germany. Furthermore, within a few months a complete re-
organization of the upper levels of the Ministry of Justice took
place. Schlegelberger, who had seen the storm coming and made
desperate efforts to meet Hitler’s wishes, was nevertheless retired
and replaced by Thierack. A special Hitler decree in August 1942
gave the new Reich Minister sweeping powers to bring the admin-
istration of justice into conformity with the needs of the regime;
it read:

“A strong administration of justice is necessary for the ful-
fillment of the tasks of the Greater German Reich. Therefore, 1
commission and empower the Reich Minister of Justice to es-
tablish a National Socialist Administration of Justice, and to
take all necessary measures in accordance with the Reich Min-
ister and Chief of the Reich Chancellery and the Leader of the
Party Chancellery. He can hereby deviate from any existing
law.” 2

At the same time, Roland Freisler left the Justice Ministry to
become president of the People’s Court, and the defendant Rothen-
berger took Freisler’s old job as under secretary. Earlier in the
yvear, Rothenberger, previously president of the distriet court of
appeals at Hamburg, had attracted the Fuehrer’s attention by
submitting to him a long thesis on “judicial reform.” This thesis
ig a curious document; it speaks at length of the honor and dignity
of the judges’ function and of the need for justice as the founda-
tion of the Third Reich, but the reason it won the Fuehrer’s
approval can perhaps be more clearly inferred from the two fol-
lowing quotations (NG-075, Pros. Ex. 27):

“The present crisis in the administration of justice today is
close to such a climax. A totally new conception of the admin-
istration of justice must be created, particularly a National

1 Resolution of the Greater German Reichstag, 26 April 1942, “Deutsche Justiz,” 1942, page 283.
220 August 1942, 1942 Reichsgesetzblatt, page 535.
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Socialist judiciary, and for this the druggist’s salve is not suffi-
cient; only the knife of the surgeon, as will later be shown, can
bring about the solution.

“The criterion, however, for the functions of justice, and
particularly of the judge in the National Socialist Reich, must
be a justice which meets the demands of national socialism.

“He who is striding gigantically toward a new world order
cannot move in the limitation of an orderly administration of
justice. To accomplish such a far-reaching revolution in do-
mestic and foreign policy is only possible if, on the one hand,
all outmoded institutions, concepts, and habits have been done
away with—if need be, in a brutal manner—and if, on the other
hand, institutions that are in themselves necessary but are not
directly instrumental in the achievement of a great goal and
which, in fact, impede it, are temporarily thrust to the back-
ground. All clamor about lawlessness, despotism, injustice, etc.,
is at present nothing but a lack of insight into the political
situation * * *”

At the time he was appointed Minister, Thierack also became
the president of the German Academy of Law, and of the National
Socialist Association of Jurists. The temper of the new adminis-
tration of justice was reflected in Thierack’s announcement to the
German Academy of Law as follows: '

“The formulation of law is not a matter of science and a goal
in itself, but rather a matter of political leadership and organi-
zation, Therefore, the activities of the Academy relating to the
formulation of law must be coordinated with the aims of politi-
cal leadership.” *

At the time of their appointments, Thierack and Rothenberger
envisaged an ambitious program for simplifying the hierarchy
of German courts, drastically reducing the number of judges, and
“modernizing” the education and training of judges in accordance
with prevailing political thought. Much of this program was never
realized, but Thierack and Rothenberger did succeed in develop-
ing new devices for direct control of judicial decisions by the
government. This has been also foreshadowed in Rothenberger’s
thesis submitted to Hitler:

“* * * g5 judge who is in direct relation of fealty to the
Fuehrer must judge ‘like the Fuehrer.” In order to guarantee
this, a direct liaison officer without any intermediate agency
must be established betweéen the Fuehrer and the German judge,
that is, also in the form of a judge, the supreme judge in Ger-
many, the ‘Judge of the Fuehrer.” He is to convey to the German
judge the will of the Fuehrer by authentic explanation of the

* Periodical of Academy for German Law, 1 September 1942, page 44.
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laws and regulations. At the same time he must, upon the re-
quest of the judge, give binding information in. current trials
concerning fundamental political, economic, or legal problems
which cannot be surveyed by the individual judge.”

In part, this executive control was accomplished by conferences
between the prosecutors and the judges, in which the prosecutor
advised the judge what measure of sentence the Ministry of Jus-
tice thought fitting in a particular case. But an even more effective
device was a series of confidential circulars to the judges known
as Judges’ Letters (Richterbriefe) which Thierack dispatched,
under his own signature as Minister of Justice, to the judges and
prosecutors throughout the German judicial system. Thierack
announced this forthecoming series in September 1942 in the fol-
lowing letter:

“To aid the judge in fulfilling his high duty in the life of our
people, I decided to publish the Judges’ Letters. They shall be
distributed to all German judges and prosecutors. These Judges’
Letters will contain decisions that seem to be especially worth-
while mentioning, on account of result or argumentation. On
these decisions, I will show how a better decision might or
should have been found; on the other hand, good, and for the
national community, important decisions shall be cited as ex-
amples.

“The Judges’ Letters are not meant to create a new casuistry,
which would lead to a further ossification of the administration
of justice and to a guardianship over the judges. They will
rather tell how judicial authorities think National Socialist
justice should be applied and thereby give the judge the inner
security and freedom to come to the right decision.

“The contents of these letters are confidential; the chief of
an office shall keep them, and let every judge and prosecutor
take notice of them against receipt.

“For the publication of the Judges’ Letters, the collaboration
of all the judges and prosecutors is needed. I expect that suit-
able decisions from all branches of justice will be presented to
me. On publication, neither the judge nor the deciding court will
be named.

“I am convinced that the Judges’ Letters will help to influence
the administration of justice uniformly according to National
-Socialist doctrines.”

The first letter was published on 1 October 1942. In a sort of
hortatory prelude, many thoughts and ideas from the Rothen-
berger thesis were embodied. Thereafter, a number of criminal
cases and the sentences therein imposed were set forth and com-
mented upon.
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Four cases dealing with crimes committed during black-outs
were described; those decisions in which the death penalty had
been imposed were approved, the others were all criticized for
being too mild. Six cases dealing with sex offenses followed; the
sentences in five of them were condemned as utterly inadequate.
No case was cited where the sentence was thought too severe.

At the end of the letter, three cases dealing with Jews were
discussed in great detail. One of these dealt with the racial law
which required all Jews to adopt the surname “Sarah” or “Israel”
according to their sex. A Jewish woman had neglected to apply
to the telephone company to change her listing by the addition of
the name “Sarah.” The distriet court sentenced her to a fine of
thirty reichsmarks, or 19 days in prison. The court set forth in
its opinion that certain other courts had construed the law as not
requiring an application to change a telephone listing, and that
the Jewess might have relied on these decisions. Thierack’s letter
described the Jewess’ action as “typical Jewish camouflage in her
business dealings” and stated that the lack of uniformity in the
decisions in no way justified leniency in the punishment.

In the second case, a special coffee ration had been distributed
in a ecertain town, in the autumn of 1940. A large number of Jews
had applied to receive the ration. However, since Jews were auto-
matically excluded from the distribution, they did not receive any
coffee. The following year, the food authorities imposed a fine on
the Jews for the offense of having applied for the coffee; there-
upon several hundred Jews sought relief against the fine in the
district court. The judge rescinded the fine on the basis of the
statute of limitations and for other legal reasons, and expressed
the opinion that the Jews had not committed any punishable act
in merely applying for the coffee. On this decision, the Reich
Minister’s letter commented as follows (NG—298, Pros. Ex. 81) :

“The ruling of the local court, in form and content, borders
on embarrassing a German administrative authority to the
advantage of Jewry. The judge should have asked himself the
question: What is the reaction of the Jew to this 20-page-long
ruling, which certifies that he and the 500 other Jews are right
and that he won over a German authority, and does not devote
one word to the reaction of our own people to this insolent and
arrogant conduct of the Jews. Even if the judge was convinced
that the food office had arrived at a wrong judgment of the legal
position, and if he could not make up his mind to wait with his
decision until the question, if necessary, was clarified by the
higher authorities, he should have chosen a form for his ruling
which, under any circumstances, avoided harming the prestige
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of the food office and thus putting the Jew expressly in the
right toward it.”

In the third case, a wealthy young Jew had committed certain
violations of the German foreign currency regulations. The dis-
triet court, although it found certain extenuating circumstances,
imposed a heavy fine on the Jew and sentenced him to 2 years’
imprisonment. This decision particularly provoked the Reich Min-
ister of Justice, who said (NG~298, Pros. Ex. 81):

“The court applies the same criteria for the award of punish-
ment as it would if it were dealing with a German fellow citizen
as defendant. This cannot be sanctioned. The Jew is the enemy
of the German people, who has plotted, stirred up, and pro-
longed this war. In doing so, he has brought unspeakable misery
upon our people. Not only is he of a different, but he is also of
an inferior race. Justice, which must not measure different
matters by the same standard, demands that just this racial
aspect must be considered in the award of punishment. Here,
where a profiteering transaction typical of the defendant as a
Jew, and to the disadvantage of the German people, had to be
judged, the verdict, in awarding punishment, must take into
consideration in the first place that the defendant for years had
deprived the German people of considerable assets. * * *
This typical Jewish parasitical attitude required the most se-
vere judgment and heaviest punishment.”

Beginning with this issue in October 1942, the Judges’ Letters
were issued regularly and continued to be filled with exhortations
to the utmost ruthlessness in the imposition of sentences. Later
on, they were supplemented by Lawyers’ Letters (Rechtsan-
waltbriefe). As time went on, German criminal law and procedure
scarcely retained any other elements than that of threatening
wavering elements of the population into submission. The whole-
sale destruction of legal process culminated at the very end of
the war in the creation of the emergency civilian courts martial,
which have already been mentioned. These courts martial were
given jurisdiction “for all kinds of crimes endangering the Ger-
man fighting power or undermining the people’s defensive
strength”* and, if they found the defendant guilty, could impose
only the death sentence. The end of the war cut short the life of
these tribunals, after ten weeks of judicial terrorism.

Throughout the war, the administrative and penal branches of
the Ministry of Justice continued to cooperate in protecting loyal
followers of the Third Reich from criminal prosecution for their
innumerable atrocities against Poles, Jews, and other “undesirable
elements.” At the sueccessful conclusion of the Polish campaign,

* Decree on Courts Martial Procedure, 16 February 1945, Reichsgesetzblatt I, page 30.
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an unpublished decree suspended all prosecutions against racial
Germans in Poland for any punishable offenses which they might
have committed against Poles during the Polish war ‘“due to anger
aroused by the cruelties committed by the Poles.” In 1941, the
defendant Schlegelberger assured Rudolf Hess that he would
consider “benevolently” an amnesty in any particular case of
atrocities committed after the conclusion of the Polish campaign.
An example of this “benevolent consideration” may be worth
noting. Two Germans, one of whom was a sergeant of police, shot
two Polish priests in Poland in the spring of 1940 “for no reason
other than hatred for the Catholic clergy.” A Special Court im-
posed 15 years’ penal servitude for manslaughter. After 2 years
of the sentence had been served, Himmler asked that the Germans
be pardoned, and that it be made possible for them to “win their
reprieve” through service at the front. At Himmler’s request, the
Ministry of Justice reduced the sentence to 5 years, and both men
were released from confinement and assigned to duty in a Waffen
SS [armed SS] unit.

After the advent of Thierack and Rothenberger, cooperation
between the Ministry of Justice and Himmler’s police became even
closer. On 18 September 1942 Thierack and Rothenberger held a
long conference with Himmler and other high ranking SS leaders
at Hitler’s headquarters. Thierack’s notes of the meeting included
the following (654—PS, Pros. Ex. 39) :

“I1. Correction by special treatment at the hands of the police
in cases where judicial sentences are not severe enough. On the
suggestion of Reichsleiter Bormann, the following agreement
was reached between the Reich Leader SS, and myself:

a. In principle, the Fuehrer’s time is no longer to be bur-
dened with these matters.

b. The Reich Minister of Justice will decide whether and
when special treatment at the hands of the police is to be
applied.

¢. The Reich Leader SS will send the reports, which he sent
hitherto to Reichsleiter Bormann, to the Reich Minister of
Justice.

d. If the views of the Reich Leader SS and those of the Reich
Minister of Justice agree, the final decision on the case will
rest with them.

e. If their views are not in agreement, Reichsleiter Bormann
will be asked for his opinion, and he will possibly inform the
Fuehrer.

f. In cases where the Fuehrer’s decision on a mild sentence
is sought through other channels (such as by a letter from a
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Gauleiter) Reichsleiter Bormann will forward the report to
the Reich Minister of Justice. The case will then be decided as
already described by the Reich Leader SS and the Reich Min-
ister of Justice.

“2, Delivery of antisocial elements from the execution of
their sentences to the Reich Leader SS to be worked to death.
Persons under security detention—Jews, gypsies, Russians, and
Ukrainians, Poles with more than 3-year sentences; Czechs and
Germans with more than 8-year sentences—will be turned over
without exception according to the decision of the Reich Min-
ister of Justice. First of all, the worst antisocial elements among
those just mentioned are to be handed over. I shall inform the
Fuehrer of this through Reichsleiter Bormann.

* * * * * * #*

“14, It is agreed that, in consideration of the intended aims
of the government for the clearing up of the eastern problems,
in future Jews, Poles, gypsies, Russians, and Ukrainians are no
longer to be tried by the ordinary courts, so far as punishable
offenses are concerned, but are to be dealt with by the Reich
Leader SS. This does not apply to civil lawsuits, nor to Poles
whose names are registered for, or entered in the German Racial
Lists.” *

We said at the outset that the defendants and their colleagues
accomplished  the complete overthrow of justice and law in Ger-
many. The foregoing recital of the steps in this process and the
proof to be introduced will, we think, make this abundantly clear.
The Third Reich became a realm of despotism, death, and finally,
of despair.

But the very perversion and brutality of the Nazi penal system
may lead us to think of it as aimless cruelty, which it is not.
Fanatical, ruthless, and even unbalanced as the German leaders
might have been, they were never purposeless. Law and justice
were destroyed for a reason. They were destroyed because by their
very nature they stood athwart the path of conquest, destruction,
and extermination which the lords of the Third Reich were de-
termined to follow. The Nazi Special Courts, double jeopardy, the
flouting of the letter and the spirit of the law—those things were
not ends in themselves. They were methods deliberately adopted
for the purpose of causing death, torture, and enslavement. Now
that we have traced the steps in the conspiracy, it is timely that
we examine the murders and other atrocities which were its
intended and actual outcome.

* Reproduced below in section V C 8 a.
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COUNTS TWO AND THREE

WAR CRIMES AND CRIMES AGAINST HUMANITY

Two facts stand out when we study the crimes charged in this
indictment. First, the diabolical novelty presented by the designed
use of a nation’s system of justice and its machinery by the gov-
erning power of that nation, as a weapon of destruction—an in-
strumentality of murder, kidnapping, slavery, torture, brutality,
and larceny. Second, the mass character, and therefore the enor-
mity of the crimes committed by these defendants with this new
weapon—this headman’s axe fashioned from the scales of justice
in a forge, stoked with national greed and racial bigotry and
hatred, fanned by blasts of directed propaganda and shaped by
the calculated blows of designedly infamous legislation, controlled
and dominated courts, and a studied effort to make ineffective or
to eliminate completely, the defensive aids customarily enjoyed by
defendants in the courts of civilized nations.

These facts in turn have the definite effect of confusing and
dulling the minds of lawyers and laymen alike, so that they do
not clearly understand either the right and the power of this
Tribunal to try these defendants under international law or the
simple standards by which their crimes can be measured and
judged.

It follows, therefore, that we should now pause at the threshold
of this trial to make clear the authority under and by which we
act, and the time honored standards under which we shall assert
and prove the guilt of these defendants.

A concise review of recent history will be helpful and therefore
proper. g

On 30 October 1943 Prime Minister Churchill, Premier Stalin,
and President Roosevelt issued their Moscow Declaration. That
part which is pertinent to an understanding of what we do here
reads as follows: )

“The above Declaration is without prejudice to the case of
the major criminals whose offenses have no particular geo-
graphical localization and who will be punished by the joint
decision of the Governments of the Allies.” *

1t is clear that those criminals whose offenses have no particu-
lar geographical localization, are to be “punished,” not necessarily
tried, by the “joint decision,” not necessarily a joint or interna-
tional tribunal, of the Allies. The basic policy to punish is thus
clearly laid down.

Thereafter, the same three powers met at Potsdam after the

* Complete text of the Moscow Declaration is reproduced in the preface pages of this volume,
See table of contents.
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unconditional surrender of Germany. At this meeting representa-
tives of the French nation also participated. There agreements
and understandings relative to the future policies to be pursued
by those governments toward Germany and war criminals were
reached. Two of them should be recalled, because they throw light
upon the stature and the international character of this Tribunal
and also of the purpose behind the definition of the erimes for
the commission of which these defendants have been indicted and
are being tried.

In the statement released at Potsdam on 2 August 1945, they
said:

“The three governments have taken note of the discussions
which have been proceeding in recent weeks in London * * *
with the view to reaching agreement on the methods of trial
of those major war criminals whose crimes under the Moscow
Declaration of October 1943 have no particular geographical
localization, * * * they regard it as a matter of great im-
portance that the trial of those major criminals shall begin at
the earliest possible date.”

We thus see that the three powers have now advanced from
their thinking at Moscow, in that they have determined the method
by which these eriminals are to be “punished.” But the method
of trial is still to be the result of the “joint decision” of the powers
who signed the Moscow Declaration, concurred in by the repre-
sentatives of the French nation. The decision to try by judicial
proceeding came six days later at London.

But another significant decision was reached at Potsdam. The
powers concerned reached agreement on “The Political and Eco-
nomic Principles to Govern the Treatment of Germany in the
Initial Control Period.” Among these we find the following which
are pertinent to an understanding of what we do here.

“A. Political Principles

“l. In accordance with the agreement, * * * gsupreme
authority in Germany is exercised, on instructions from their
respective governments, by the commanders-in-chiéf of the
armed forces (of the governments concerned) each in his own
zone of occupation and also jointly, in matters affecting Ger-
many as a whole, in their capacity as member of the Control
Council.

“2. So far as practicable, there shall be uniformity of treat-
ment of the German population throughout Germany.

“8. The purposes of the occupation of Germany by which the
Control Council shall be guided are:

* * * * * * #
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“(III) To destroy the National Socialist Party and its affili-
ated and supervised organizations, to dissolve all Nazi institu-
tions, to insure they are not revived in any form, * * *,

“(IV) To prepare for the eventual reconstruction of German
political life on a democratic basis and for eventual peaceful
cooperation in international life in Germany.”

On 8 August 1945 the powers which were represented at Pots-
dam, through their equally accredited representatives, brought
forth at London an agreement which in its preamble refers to
“major war criminals,” and in article I, to “war criminals.” The
agreement also contemplated an International Military Tribunal
for the trial of such criminals and for a charter to define the
constitution, jurisdiction, and functions of that Tribunal, which
charter was in fact made a part of said agreement on the same
day. Two things deserve our attention at this point. The charter
defined crimes and thus fixed an objective standard by which “war
criminals” were to be identified. The adjective “major” was
thereupon immediately relegated to the role of superficial invective
or at most to that of fixing a comparative standard of criminal
importance, measured solely by the judgment of the committee of
chief prosecutors or the practical and mechanical necessities of
the actual trial. The crimes of most of these defendants are so
great that if they choose, they may consider themselves slighted
by the committee of chief prosecutors. The prosecution in this case
shall do its ethical best to see that they were not fortunate.

On 20 December 1945, the same three Allied Powers which had
issued the Moscow Declaration, and the same four Powers which
had reached the Potsdam Agreements and entered into the London
Agreement and created the Charter of the International Military
Tribunal, also enacted Law No. 10 of the Control Council for
Germany.

Law No. 10 provided for this Tribunal and the method by which
it was thereafter to be brought into existence; defined the crimes
over which it exercises jurisdiction, and adequately described the
persons it had jurisdiction to try and punish and the punishment
it was authorized to impose. The preamble clearly discloses that
Law No. 10 was enacted and therefore this Court was created to
accomplish two purposes, first—

“In order to give effect to the terms of the Moscow Declara-
tion of 30 October 1943 and the London Agreement of 8 August

1945 and the Charter issued pursuant thereto,”

and second,
“In order to establish a uniform legal basis in Germany for
the prosecution of war criminals and other similar offenders,
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other than those dealt with by the International Military

Tribunal.”

Although this preamble does not expressly say so, it is clear that
the second purpose is to implement the Potsdam Agreement, which
required “uniform treatment of the German population through-
out Germany” as an inter-allied multipowered policy. The policy
was thus made inter-allied. The method of implementing it was all
that was delegated as a matter of right, not power, to the several
contracting nations acting within their zones of occupation
through their zonal commander. This Tribunal therefore is inter-
national in its source as well as in its jurisdiction over subject
matter and persons.

On 30 September and 1 October 1946, approximately 13 months
after the London Agreement and Charter were created and more
than 9 months after Law No. 10 was promulgated, the Interna-
tional Military Tribunal rendered its decision and judgment upon
the individual defendants whom it found guilty.

After the judgment of the International Military Tribunal on
18 October 1946, the Zone Commander of the American Zone, for
the purpose of implementing Law No. 10 of the Inter-Allied Con-
trol Council for Germany, and to carry out the purposes therein
stated and previously agreed upon by the four signatory powers
at London and Potsdam, promulgated Ordinance No. 7, concerning
the organization and powers of certain military tribunals. That
ordinance brought this Tribunal into existence and laid down
many of the procedures under which it operates, but it did not
restrict nor limit its jurisdiction over persons or subject matter
set out in Law No. 10 nor did it define new crimes.

Nothing that has been done since the four Powers adopted the
London Agreement and Charter has operated to materially limit
the jurisdiction over persons and subject matter of this Tribunal
from that conferred upon the International Military Tribunal by
those international instruments.

A study of the charter, Law No. 10 and Ordinance No. 7 dis-
closes that Law No. 10, article II, paragraph 5 tolls any and all
statutes of limitations for the period from 80 January 1933 to 1
July 1945. It also contains provisions which have the effect of
depriving this Tribunal of recognizing as a valid defense in this
trial any immunity, pardon or amnesty granted to any of these
defendants by the Nazi government. This is a limitation not im-
posed by the charter upon the International Military Tribunal.

Likewise, Ordinance No. 7, article X is in no wise a limitation
upon the powers of this Court to determine the guilt or innocence
of these defendants.* It reads as follows:

* Complete text of Ordinance No. 7 is reproduced in the preface pages of thiz volume, See
table of contents.
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“The determinations of the International Military Tribunal
in the judgments in Case No. 1 that invasions, aggressive acts,
aggressive wars, crimes, atrocities or inhumane acts were
planned or occurred, shall be binding on the tribunals estab-
lished hereunder and shall not be questioned except insofar as
the participation therein or knowledge thereof by any particular
person may be concerned. Statements of the International Mili-
tary Tribunal in the judgment in Case No. 1 constitute proof
of the facts stated, in the absence of substantial new evifence
to the contrary.”

This provision is couched in language calculated to adequately
safeguard the rights of defendants, so that, by the same reasoning,
it cannot be said to operate as an oppressive rule, which in any
material manner unduly restricts this Court in making its own
ultimate determination as to the guilt or innocence of these de-
fendants. It is a reasonable rule designed to avoid undue repeti-
tious production of acknowledged facts in the trial of this cause.
As such it does not detract from the dignity of this Court nor
affect the concurrent nature of the jurisdiction which this Court
enjoys in relation to the International Military Tribunal.

In conclusion, therefore, we take the position that this Tribunal,
like the International Military Tribunal, derives from the “joint
decision” of the signers of the Moscow Declaration and of the
French nation; that the subject matter over which it has jurisdie-
tion, the crimes which it has jurisdiction to try, are codified by
the same powers, and that it has jurisdiction over the same per-
sons, those persons who are charged by indictment with having
committed these crimes. These are the basic elements upon which
concurrent jurisdiction as a matter of law has always been deter-
mined to exist by all courts which have had occasion to decide this
question.

We have belabored this question of the equal dignity and con-
current jurisdiction of this Tribunal with that of the International
Military Tribunal for reasons which are legal and also arise from
the standpoint of policy. To us they seem important and because
they do, a due regard for the candor owed to this Tribunal and
to the world obligates us to state them.

MR. LAFOLLETTE: First, we believe that this Tribunal has
the right and power to decide all questions of law, other than the
“criminal nature” of those groups or organizations which the
International Military Tribunal found to be ecriminal, and as
distinguished from the ultimate facts set out in Ordinance No. 7,
article X, as original questions of law which it has the right to
decide, contrary to the decisions reached by the International
Military Tribunal, if it is convinced that a proper interpretation
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of the Charter and Law No. 10, or of the ultimate facts to be
inferred from the evidence in this case, require it logically, and
therefore, by the exercise of intellectual integrity, to reach a con-
trary decision. We do not deny the persuasive authority of the
decision and judgment of the International Military Tribunal, but
we point out that between the International Military Tribunal
and this Tribunal the relationship of a court of superior jurisdic-
tion to that of one of inferior jurisdiction does not exist in fact or
in law. Therefore the decision and judgment of the International
Military Tribunal is not binding upon this Court; except to the
extent fixed by said article X and the other provisions which are
referred to.

Second, from the standpoint of policy the prosecution believes
it owes it not only to this Tribunal but to the world to establish
the concurrent jurisdiction and therefore the equal dignity of this
Tribunal and of the proceedings before it, with those before the
International Military Tribunal, which preceded it. We try here
war criminals charged with the commission of international
crimes, codified as such, by the same nations which codified the
crimes for which the International Military Tribunal tried the
defendants indicted and arraigned before it. This is not an Ameri-
can side show, national in character. On the contrary, it is the
avowed program of the Government of the United States to carry
on the obligation assumed at Moscow in 1943 by living up to the
inter-Allied” agreements made at Potsdam in 1945. Finally, we
assert the high character of this Tribunal and therefore of the
proceeding before it, in order that we ourselves may understand
the high judicial character of our actions and the obligations of
candor and ethical conduct which these proceedings of necessity
impose upon counsel appearing before this bar.

We try these defendants, therefore, in a Court whose authori-
tative source and whose jurisdiction over subject matter and
persons is equal to, and concurrent with, the International Mili-
tary Tribunal (IMT). We try them for crimes, war crimes, and
crimes against humanity, which were unlawful, as alleged in the
indictment, when committed because they were in violation of the
“universal moral judgment of mankind” as attested by the judicial
decision of the International Military Tribunal.

We try them in an interWational court for crimes under interna-
tional law which finds its authority not in power or force, but in
the universal moral judgment of mankind.

We shall now present our general theory of the prosecution’s
case. In doing so, we shall outline the broad legal principles which
establish the relevancy of our evidence to the crimes charged. We
shall not, at this time, except perhaps for the purpose of illustra-
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tion, relate it to each of these defendants. That will be done ade-
quately enough to satisfy the Court and disconcert the defendants
when we sum up.

In count two of this indictment, we charge these defendants
with the commission of war crimes as defined in article II, para-
graph 1(b) of Law No. 10, and in count three we charge them
with the commission of crimes against humanity as defined in
Law No. 10, article II, paragraph 1(c). We have demonstrated
that as we have charged these crimes in this indictment, we only
ask for convictions for the same crimes for which the defendants
before the IMT were tried; therefore, we adopt basically the fol-
lowing statements from the decision of the IMT:

“With respect to war crimes, however, as has already been
pointed out, the crimes defined by article 6, section (b) of the
Charter [which are the same crimes defined by Law No. 10,
article II, paragraph 1(b)] were already recognized as war
crimes under international law.” *

There’s a parenthetical statement in there, Your Honors will note.

“But it is argued that the Hague Convention does not apply
in this case, because of the ‘general participation’ clause of
article 2 of the Hague Convention of 1907. * * *,

“In the opinion of the Tribunal it is not necessary to decide
this question. The rules of land warfare expressed in the Con-
vention undoubtedly represented an advance over existing inter-
national law at the time of their adoption. But the Convention
expressly stated that it was an attempt ‘to revise the general
laws and customs of war’, which it thus recognized to be then
existing, but by 1939 these rules laid down in the Convention
were recognized by all civilized nations, and were regarded as
being declaratory of the laws and customs of war which are
referred to in Article 6 (b) of the Charter.

“A further submission was made that Germany was no longer
bound by the Rules of Land Warfare in many of the territories
occupied during the war, because Germany had completely sub-
jugated those countries and incorporated them into the German
Reich, a fact which gave Germany authority to deal with the
occupied countries as though they were a part of Germany.
* * % The doctrine was never considered to be applicable
so long as there was an army in the field attempting to restore
the occupied countries to their true owners, and in this case,
therefore, the doctrine could not apply to any territories occu-
pied after 1 September 1939. As to the war crimes committed
in Bohemia and Moravia, it is a sufficient answer that these

* Trial of the Major War Criminals, op. cit., page 253,
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territories were never added to the Reich, but a mere protecto-
rate was established over them.

“* % * hut from the beginning of the war in 1939 war
crimes were committed on a vast scale, which were also crimes
against humanity; and insofar as the inhumane acts charged
in the indictment, and committed after the beginning of the
war, did not constitute war crimes, they were all committed in
execution of, or in connection with, the aggressive war, and
therefore constituted crimes against humanity.” *

It is proper to point out also, that in order to establish the
guilt of any of these defendants for crimes against humanity, it is
not necessary that they themselves shall be indicted for or con-
victed of a crime against peace; that is, the waging of aggressive
war, which the IMT held began on 1 September 1939.

In. the trial before the IMT the record discloses that seven
defendants were convicted of erimes against humanity, who either
were not indicted for, or were found not guilty of, participation
in a conspiracy to commit crimes against peace or of the commis-
sion of a crime against peace.

We want to discuss briefly the substantive law under which we
try this case.

Law No. 10, article II, paragraph 2 is part of the substantive
law under which this indietment is brought. An effective presen-
tation of the meaning and effect of this paragraph is aided by
presenting those parts of it which are relevant to this case ver-
batim at this time:

“Any person without regard to nationality or the capacity
in which he acted is deemed to have committed a crime as de-
fined in paragraph 1 of this article, if he was (a) a prineipal,
or (b) was an accessory to the commission of any such crime
or ordered or abetted the same or (¢) took a consenting part
therein or (d) was connected with plans or enterprises involv-
ing its commission or (e¢) was a member of any organization

or group conhected with the commission of any such crime or
* £ k 92

Clause (f) of the above paragraph applies only to crimes
against peace, for which none of these defendants is indicted.

We are not concerned in this opening statement with discussing
niceties of legal draftsmanship nor shall we now use American
legal terminology to describe the ultimate relationshép of defen-
dants, whose guilt is fixed by paragraph 2 of article IT to the
overt act; namely, any crime as defined in paragraph 1 of article

11bid., pages 253-255.
% Complete text of Control Council Law No. 10 iz reproduced in the preface pages of this
volume, See table of contents.
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II. But we are concerned with offering to this Court our observa-
tion upon its legal effect.

We do not concern ourselves now with principals or accessories.
We do discuss the relationships arising out of the words “abetted”
and the relationships set out in clauses (¢), (d), and (e), para-
graph 2 to the overt act. At the threshold, we point out that the
crime, which defendants who occupy any of the relationships
last referred to are guilty of committing, is any crime as defined
in paragraph 1 of article II. The proof must show that a crime
as defined in Law No. 10, article II, paragraph (1), that is, a
crime within the jurisdiction of this Tribunal, was committed, but
if it was committed by any of the defendants or a person other
than the defendants in the dock or any of them, and any of these
defendants abetted the doing of that act, was connected with a
plan or enterprise to commit it, consented to its commission, or
was a member of any organization or group connected with the
commission of any crime within the jurisdiction of the Tribunal,
he is guilty of committing that crime.

The IMT has given two persuasive interpretations of the mean-
ing of the words “being connected with” which we cite.

In the case of the defendant Streicher who was found guilty of
committing crimes against humanity, the IMT said:

“Streicher’s incitement to murder and extermination at the
time when Jews in the East were being killed under the most
horrible conditions clearly constitutes persecution on political
and racial grounds in connection with war crimes, as defined

in the charter, and constitutes a crime against humanity.” *

The case of von Schirach is also most enlightening. Anschluss
with Austria took place on 12 March 1938. Von Schirach was ap-
pointed Gauleiter of Vienna in July 1940. Von Schirach was
found guilty of committing crimes against humanity.

The IMT said:?

“As has already been seen, Austria was occupied pursuant to

a common plan of aggression. Its occupation is, therefore, a
‘crime within the jurisdiction of the Tribunal’, as that term is
used in article 6 (¢) of the Charter. As a result, ‘murder, exter-
mination, enslavement, deportation and other inhumane acts,’
and ‘persecutions on political, racial or religious grounds’ in
connection with this occupation constitute a crime against hu-
manity under that article.”

* * * * * % *

“The Tribunal finds that von Schirach, while he did not origi-
nate the policy of deporting Jews from Vienna, participated in

1 Trial of the Major War Criminals, op. ¢it., page 304.
21bid.,, p. 318.
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this deportation after he had become Gauleiter of Vienna. He

knew that the best the Jews could hope for was a miserable

existence in the ghettos of the East. Bulletins describing the

Jewish extermination were in his office.” *

It seems clear from these cases that there need be no prear-
rangement with, or subsequent request by, the person or persons
who actually commit the crime and a defendant, to make him
guilty as the IMT interpreted the words “being connected with.”
It would appear to be sufficient that the defendant knew that a
crime was being committed, and with that knowledge acted in
relation to it in any of the relationships set out in paragraph 2
of article IT which we have heretofore been discussing.

We think it is also helpful to call to the attention of the Court
one rule of evidence by which the existence of a conspiracy, that
is, the relationship of individuals to the doing of the overt act, is
held to be established.

The case from which we quote arose out of the activities of the
Ku Klux Klan during the height of its power in Indiana. The peo-
ple of the United States, on that occasion, at least, had enough
courage and foresight not to let that organization acquire the
control of all of its judicial system, the way the people of Germany
let these defendants and their fellow Nazis acquire control of and
pervert theirs. Consequently, our incipient Nazis were tried. The
court in the cited case held that the proof of the doing of the overt
act was in itself evidence of the intent of the conspirators to com-
mit the act so as to establish their intent to conspire. I quote from
the decision:

“True it is, that if the evidence is as consistent with the
innocence of the appellant as with his guilt, no conviction can
be had. It is equally true that overt acts of the parties may be
congidered with other evidence and attending circumstances in
determining whether a conspiracy exists, and where the overt
acts are of the character which are usually, if not necessarily,
done pursuant to a previous scheme and plan, nroof of the acts
has a tendency to show such preexisting conspiracy, so that
when proved they may be considered as evidence of the con-
spiracy charged.” ?

We point out that proof of murders, enslavement, kidnapping,
and mayhem, which are a few of the erimes committed through
the device of a so-called legal and judicial process, are competent
evidence that the preceding acts which perverted a judicial system
into a means for committing such crimes were part of a plan and
enterprise to make the commission of those crimes possible.

11Ibid, pages 318-319.
2 United States »s. Holt, 108 F. 2d 365 (C.C.A., Tth, 1939).
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PRESIDING JUDGE MARSHALL: You are not giving the citation
of the Indiana case?

MR. LAFOLLETTE: I beg your pardon, Your Honor. It's a C.C.A.
case.

PRESIDING JUDGE MARSHALL: What was the page of the Federal
second?

MR. LAFOLLETTE: 365. This mimeograph may not be completely
correct. I am sure that’s right. Otherwise, if that should not be
correct I will advise the Court.

The overt acts are evidence under counts two and three of this
indictment not only of the intent with which the preceding acts
were done, but also of the fact that each of those defendants who
knew that the preceding acts were being performed—and it is
legally inconceivable to believe that they did not know—had
knowledge of the fact that there was probable danger that the
preceding acts would result in the overt crimes or that the pre-
ceding acts, being unlawful eo ipso and therefore felonious, would
result in the overt acts as the natural consequence of preceding
felonious aects. This is murder—whenever a homicide resulted
from the foregoing act. And the murder being “an act usually
done pursuant to” the ‘“‘previous scheme and plans” establishes
the guilty intent of each and all of the defendants to commit that
murder who stood in any of the relationships to the murder de-
fined in paragraph 2, article II of Law No. 10.

We have also said that it is an inevitable result of the murder
of hundreds of thousands and millions of humans that such mass
murder dulls our realization that the basic simple principles of
the law which define the crime of murder of a single human fur-
nish the standard by which was determined the guilt of those
who have murdered those humans.

A review of these basic rules is therefore proper.

In 1877 Mr. Justice Stephen undertook to restate the English
common law of homicide as he then found it. He states that an
unlawful homicide, without adequate provocation, was murder, if
it followed from an act accompanied by one of the following states
of mind: (1) an intention to cause the death of or grievous bodily
harm to any person; (2) knowledge that the act will probably
cause either of the results, even though the actor hopes that they
might not occur or is indifferent about them; or (3) an intention
to commit a felony or to resist a peace officer in the execution of
his duty.

As to the first category, no one can quarrel and there is evidence
to support the commission of such murders by individual de-
fendants.
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As to the second category, Mr. Justice Holmes thought that the
actor’s awareness of the danger was immaterial, that the standard
was completely objective. In Comm. vs. Pierce (1884) 138 Mass.
165, page 178, he stated his view sucecinetly—

“When the jury are asked whether a stick of a certain size
was a deadly weapon they are not further asked whether the
defendant knew it was so.”

In any event, in this case before this Tribunal, we shall ask the
Court to bear in mind that lawyers, by the very nature of their
legal training and experience, knew that the enactment of ex post
facto laws, specially designed racial legislation and other legisla-
tion directly designed to restrict and destroy the right to make
an adequate defense to a criminal charge; the handpicking of
judges and their control by state and party; the submergence
of the courts and prosecutors to the superior authority of the
police; pretrial agreement of judges and prosecutor on judgment
and penalty; unlawful extraterritorial extension of German law
and the issuance of the Nacht und Nebel [Night and Fog] decree
contrary to the laws of war, would probably cause death of human
beings, subjected to such a perverted judicial system. These de-
fendants are not farmers or factory workers.

As to the third category, that of homicide resulting from the
intention to commit a felony or while resisting arrest, it is not
amiss to point out that those who are connected with a plan to
extend, or who consent to, or abet the unlawful extension of Ger-
man law and German courts into overrun countries contrary to
the laws of war, are doing acts which amount to larceny while
armed or robbery; and that those individuals who commit acts
which abet or are connected with the waging of an aggressive war
or a plan to do so, or who consent thereto, are resisting the efforts
of the peace enforcing nations of the world to arrest the criminal.
The evidence in this case will establish the unprovocated homicide
of countless numbers as the result of the doing of such acts by
these defendants which are clearly felony murders.

These are but the most apparent applications of the three cate-
gories of murder to the evidence in this case. Time will not permit
our further exemplifying them now. They will be presented ade-
quately when we summarize the evidence. We do not wish to be
understood by furnishing these few examples as having exhausted
the cases, where the application of the prineiples so readily under-
stood when one life is taken by murderous homicide, to the evi-
dence of this case, will establish murders and mass murders by
these defendants. Furthermore, other crimes common to the crimi-
nal laws of civilized nations, such as enslavement, kidnaping, or
mayhem, have been committed by these defendants, which can
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be established by the application of similar basic principles to
the evidence, which should make the task more simple and at the
same time, by reducing the seeming complexities of mass crimi-
nality under international law to concepts with which the average
citizen of a nation is acquainted, seem to serve the salutary
purpose of increasing the hatred of the average man for war and
to warn him of the dangers inherent in the totalitarian police
state, dominated by the philosophy that the end justifies the means
used to attain it.

The crimes charged in count two and in count three fall gen-
erally into several categories.

Substantively, there are first those war crimes which arise out
of the violation of the laws and customs of war, including section
I, articles 4-7; section II, article 23; section III, articles 43, 45,
46, and 50 of the Hague Regulations of 1907; and chapter 6, title
I, articles 2-4 of the Prisoners of War Convention (Geneva
1929) ; and the decision and judgment of the IMT of 30 September
and 1 October 1946.

These defendants, in ohe or more of the relationships set out in
paragraph 2 of article II of Law No. 10, committed numerous
criminal acts as defined in Law No. 10, article II.

These include, as the first substantive group of crimes, the
wrongful extension of German law and German courts into and
over the Eastern Territories and other overrun nations and the
Protectorate, each of which, we contend, was not only an act done
by these defendants in connection with, and in furtherance of,
aggressive war, but also done by them for purely political reasons
which made no pretense of being based upon military necessity,
go that it was ipso facto unlawful or malum per se and made every
act initiated thereafter under such wrongful extension, as against
any of the defendants who are responsible under Law No. 10,
article II, for that wrongful extension of German law, fall into
the category of a felony, murder, or a criminal enslavement, may-
hem, or atrocity; or a larceny while armed, or a robbery as to
plunder of public or private property.

The other large group in this category of war crimes is the acts
done in connection with the promulgation of the Nacht und Nebel
decree of 7 December 1941 and the acts thereafter done in carry-
ing out that program.

The second substantive group consists of the crimes arising out
of the activities of the defendants in connection with the Gestapo,
SIPO, SS, and other police groups in which either under the facade
of judicial proceedings or by open violation of the meager protec-
tion afforded the individuals under Nazi law, Germans and non-
Germans were turned over to enslavement and in many cases to
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demonstrable certain deaths in concentration camps, or in prisons
where no pretense was made to operate therp other than as con-
centration camps or human slaughterhouses.

The third group is the cases where, under alleged trials, in the
People’s Court, Special Courts, and civilian courts martial, certain
of these defendants, by the use of the prescribed procedures or
those actually practiced, the fixing of penalties which outrage the
universal moral judgment of mankind, and through convictions
based only upon the subjective conclusions of the prosecutor or
judge, which we describe now only as examples, give rise to the
legal conclusion that the defendants thus convicted were murdered
or unlawfully enslaved under the guise of exercising a judicial
process.

The Court will get a better understanding of these basic cate-
gories of substantive crimes by the following illustrations from
the evidence, which I will now ask Mr. Douglas King to first
present at this time.

a. Murder Committed in Violation of Articles 43, 46, etc.
of the Hague Convention

MR. KING: The extension of German law and German courts
into conquered and occupied countries followed as a matter of
course after the victorious German armies had done their work.
In Poland and the Eastern Territories decrees of 4 October 1939
and 6 June 1940 introduced and extended the German jurispru-
dence into these countries. It was, however, unthinkable to the
Nazi mind that a Pole should be able to appeal to German law,
that he should have the right to sue a German before a German
court in the capacity of a plaintiff, or to appear against a German
in a case, or even to serve a writ of execution with the assistance
of a bailiff.

To remedy this intolerable situation, the defendant Schlegel-
berger drafted a decree which, by its terms, placed beyond the
reach of the Poles and Jews in the Eastern Territories the last
vestige of protection of even the German law. This decree was
made effective on 4 December 1941 and from time to time was
later amended as the need arose. For instance, approximately a
year later, it was amended and made retroactive for crimes com-
mitted prior to 4 December 1941. We think it will be of interest
to the Court to have in Schlegelberger’s own words some of the
background of this special treatment for the Poles and Jews in
the Eastern Territories and his own statement as to the purposes
which the decree was intended to accomplish. This letter was ad-
dressed to the Reich Minister and Chief of the Reich Chancellery
(Lammers) and refers to Schlegelberger’s draft of the decree
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which a few months later was made effective on Hitler’s orders
(NG-144, Pros. Ex. 199) :*

“On being informed of the Fuehrer’s intention to discriminate
in the sphere of the penal law between the Poles (and probably
the Jews as well) and the Germans, I prepared, after prelimi-
nary discussions with the presidents of the courts of appeal
and attorneys general of the Eastern Territories, the attached
draft concerning the administration of penal laws against Poles
and Jews in the annexed Eastern Territories and in the territory
of the former Free City of Danzig.

“This draft amounts to special legislation both in the sphere
of substantive law and in that of criminal procedure. In this
connection the suggestions made by the Fuehrer’s deputy have
been taken into consideration to a great extent.”

In referring to the various provisions of the ordinance, Schlegel-
berger has this to say (NG-144, Pros. Ex. 199) :

“T have been in agreement with the opinion held by the
Fuehrer’s deputy that a Pole is less sensitive to the imposition
of an ordinary prison sentence; therefore, I have taken admin-
istrative measures to assure that Poles and Jews will be sepa-
rated from other prisoners and that their imprisonment will
be rendered more severe * * *,

“For these new kinds of punishment the prisoners are to be
lodged in camps—outside of prisons—and are to be employed
with hard and very hard labor. There are also administrative
measures which provide for special disciplinary punishment;
that is, imprisonment in an unlighted cell, transfer from a
prison camp to a more rigorous prison camp, ete.

* * * # * * *

“A Pole or a Jew sentenced by a German court is not to be
allowed in the future any legal remedy against the judgment.
Neither will he have a right of appeal or be allowed to ask
that the case be reopened. All sentences will take effect immedi-
ately. In the future Poles and Jews will also no longer be allowed
to object to German judges on the grounds of prejudice nor
will they be able to take an oath. Coercive measures against
them are permissible under easier conditions.

* * * # * * *

“In this sphere of criminal procedure the draft clearly shows
the difference in the political status of Germans on one side and
Poles and Jews on the other.

* * * * # * *

* Reproduced below in seetion V D 2.
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“Criminal proceedings based on this draft will accordingly be
characterized by the greatest possible speed, together with im-
mediate execution of sentence and will therefore in no way be
inferior to summary court proceedings. The possibility of ap-
plying the most severe penalties in every appropriate case will
enable the penal law administration to cooperate energetically
in the realization of the Fuehrer’s political aims in the Eastern
Territories.”

One of the amendments to this decree, on 3 December 1942
states that no German attorney is to undertake the defense of
Polish persons before tribunals in the Incorporated Eastern Terri-
tories. This, in effect, prevented any accused person before these
courts from having defense counsel, since Polish lawyers were
prohibited from engaging in any legal practice. That this provi-
sion was received favorably by Ministry officials is indicated by
a letter from the president of the court of appeals in Koenigsberg
addressed to the Reich Minister of Justice shortly after this sup-
plementary decree became effective. The judge, in the course of
his letter, says this:

“It is in the German interest to continue to prohibit the de-
fense of Poles by German jurists * * *,

“T see no cause to lift or even to modify the present ban on
defense of Poles by attorneys. On the contrary, the ban placed
on the principle of rendering legal assistance to Poles by attor-
neys should be still further stressed and made more extensive.”
To put to rest any fear that the ban of German attorneys would

result in a competitive hardship on them, this judge has the fol-
lowing to say:

“The fear that, in the future, former Polish attorneys or
counsel may be called in to act as legal advisers to Poles and
may gain influence over them (i.e.,, German counsel) seems to
me improbable. In the Incorporated Eastern Territories of my
district, where, although the population numbers about one
million, only three attorneys are established, it has not been
observed that former Polish attorneys or counsel are engaging
in activities connected with matters of law.

“It is, of course, much easier for the tribunal to have the case
of a person charged put before them by a lawyer nicely ar-
ranged and in the German language. But the judge must dis-
pense with these facilities when such great issues are at stake
for the German people.”

The Court will, in due course, have an opportunity to examine
all of these documents and an opportunity to observe the ruthless
manner in which this “‘special legislation” was administered. It is
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perhaps superfluous to quote a statement by the president of the
court of appeals of Danzig summarizing the “situation” in his
district for a 2-month period in 1942 following the effective date
of the decree of 4 December 1941. “There were,” he says, “no
complaints about too lenient decisions during the period reported
on.”

The defendant Schlegelberger, shortly after the decree became
effective, conferred with the Reich Governor of Eastern Terri-
tories and worked out a system of administration pursuant to the
decree of 4 December 1941, which (1) provided for summary
courts martial, (2) delegated to the Reich Governor the sole right
to grant amnesty, and (3) agreed to the holding of civilian
prisoners as hostages. In summarizing the results of this confer-
ence the defendant Schlegelberger assured the Reich Governor
that the “interest of the State can best be served by regulating
matters along the lines of our unanimous consent.”

.Thus, it is clear that the extension of German law and German
courts into the Eastern Territories, especially insofar as the Poles
and the Jews were concerned, eventually deprived them of any
legal recourse whatsoever.

What has been said respecting the part played by key officials
of the Ministry of Justice in extending German Law and the Ger-
man court system to the occupied territories is equally true of
Czechoslovakia and particularly the Protectorate of Bohemia and
Moravia. In one sense, by virtue of the fact that Czechoslovakia
fell to the Nazis before the war, the experience there served as a
proving ground for measures which were later extended to the
Eastern Territories and other occupied countries.

The decree of 14 April 1939 and the decrees of 2 November 1942
and of 1 July 1943, the texts of which, among others, will be pre-
sented in evidence, mark the progress of the Nazis in extending
German jurisdiction to Czechoslovakia and are mute evidence of
the “legal” justification for the robbery, extortion, and atrocities,
the knowledge of which has already shocked the world. The prose-
cution will show that the Ministry of Justice not only had full
knowledge of what was going on in the Protectorate, but its
“experts” took a leading part in the establishment and administra-
tion of the court system in the Protectorate from the very outset
to the end of the war as they did in the Eastern Territories.

As the evidence unfolds we will see the defendant Schlegel-
berger active in drafting ‘““legal justification.” We shall see the
defendant Lautz concerned with even minute matters of admin-
istration of the People’s Court in the trial of Czechoslovak na-
tionals both in Prague and those removed for trial to Berlin, and
we shall note that many of the other defendants were called upon
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from time to time for their assistance in making the court system
function to the maximum required by National Socialist policies
as they were enforced upon the Czechoslovak nation.

In refusing citizens of occupied territories protection of the law,
the defendants abetted and brought about the murder of thousands
of persons. The acts of the defendants violated the laws of the
countries where committed and were repugnant to the laws of
every civilized country. In administering occupied territory, the
defendants were bound by the Hague Convention to respect “fam-
ily honor and rights.” These obligations the defendants ignored,
and so squarely placed themselves in the category of common war
criminals.

b. The Night and Fog Decree

On 7 December 1941 the so-called Nacht und Nebel, or Night
and Fog Decree was issued pursuant to the orders of Hitler and
Keitel. Perhaps never in world history has there been a more per-
verted and diabolical plot for intimidation and repression than
this. Its terms provided that in case of continued resistance on the
part of the inhabitants of certain of the occupied countries, but
largely aimed at France, Belgium, and the Low Countries, the
suspected perpetrators should be spirited away without any indi-
cation of their whereabouts or eventual fate. The victims were to
be tried by the OKW in the occupied territories only when it
appeared probable that death sentences would be quickly passed
and executed. The others were to be taken to Germany, there to
be tried by Special Courts. Whether the death sentence was there
imposed, prison sentences given, or the individuals “acquitted,”
the first and foremost purpose—that of complete secrecy so far
as their family and friends were concerned—was to be preserved.
Thus, it is clear that the cognomen of Night and Fog was well
chosen since in theory and practice the victims vanished as in the
blackness of night and were never heard of again.

In the IMT opinion, the Court observed that—

“The evidence is quite overwhelming of a systematic rule of
violence, brutality, and terror. * * *  After these civilians
arrived in Germany, no word of them was permitted to reach
the country from which they eame or even their relatives; even
in cases when they died awaiting trial the families were not
informed, the purpose being to create anxiety in the minds of
the family of the arrested person. Hitler’s purpose in issuing
this decree was stated by the defendant Keitel in a covering
letter, dated 12 December 1941, to be as follows:

“ ‘Efficient and enduring intimidation can only be achieved
either by capital punishment or by measures by which the rela-
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tives of the criminal and the population do not know the fate

of the criminal. This aim is achieved when the criminal is trans-

ferred to Germany.’”*

Preparations for the carrying out of the decree on the part of
the Wehrmacht were entrusted to Lieutenant General Lehmann?
of the legal department of the OKW. He conferred with various
members of the Ministry of Justice to determine whether the
Ministry would be able and willing to assume the trials of the
captured individuals shipped to Germany from the occupied coun-
tries. It is more than interesting to note from a statement signed
by General Lehmann that, in his opinion, the defendant Schlegel-
berger was the only official in the Ministry of Justice at that time
who had the authority to agree to assume the trial of these cases.

The total number of victims of Nacht und Nebel may never be
known, but we do know that as of 1 November 1943 the Wehr-
macht had delivered a total of more than 5,200 Nacht und Nebel
prisoners for trial to the several courts throughout Germany des-
ignated by the Ministry of Justice for that purpose.

Originally there were four Special Courts assigned to handle
the Nacht und Nebel cases. The Special Court at Kiel was assigned
to the cases arising in Norway; Cologne to the French cases;
Essen to Belgium; and Berlin for cases of a special nature. In the
later stages of the Nacht und Nebel program the effectiveness of
Allied bombing made it necessary to shift the location of some of
these courts, principally in the transfer of the Cologne court to
Breslau.

When we call the roll of the defendants before us today who
acted in and were principally responsible for the large part which
the Ministry of Justice played in the Nacht und Nabel program,
we find there the names of Schlegelberger, von Ammon, Mettgen-
berg, Lautz, Engert, and Joel, in addition to others who played
less conspicuous, if not less important, roles. If we were to select
one of these men who above all others should have known the
criminal nature of the Nacht und Nebel program, such a man
might very well have been the defendant von Ammon who was
the Ministry of Justice’s specialist in international law. Yet
the fact is that the name, von Ammon, together with that of
Mettgenberg recur again and again as the principal negotiators
with the OKW in matters concerning the application of law and
the administration of the Nacht und Nebel program.

The Reich Minister of Justice, in a letter to the public prose-
cutors charged with trying Nacht und Nebel cases, outlined in

1 Trial of the Major War Criminals, op. cit., pages 232 and 233,
2 Rudolf Lehmann was a defendant in Case 12, the “High Command Case.” He was convicted
and sentenced to 7 years’ imprisonment. See volumes X and XI, this series.
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detail the measures which were to be taken to assure complete
secrecy of the trials. This letter, from which we quote extensively
as follows was endorsed, among others, by von Ammon (NG-269,
Pros. Ezx. 319) :

“With regard to criminal procedures on account of punishable
offenses against the Reich or against the occupying forces in
the occupied territories, I request observance of the following
directives, in order not to endanger the necessary top secrecy
of the procedure, particularly regarding the execution of death
sentences and other cases of death among prisoners:

“1. The cards used for investigations for the Reich criminal
statistics need not be filled in. Likewise, notification of the penal
records office will be discontinued until further notice. However,
sentences will have to be registered in lists or on a card index
in order to make possible an entry into the penal records in due
course.

“2. In cases of death, especially in cases of execution of NN
prisoners, as well as in cases of female NN prisoners giving
birth to a child, the registrar must be notified as prescribed by
law. However, the following remark has to be added:

“‘By order of the Reich Minister of the Interior, the entry
into the death (birth) registry must bear an endorsement, say-
ing that examination of the papers, furnishing of information
and of certified copies of death or birth certificates is admissible
only with the consent of the Reich Minister of Justice.’

“3. In case an NN prisoner sentenced to death desires to
draw up a public will, the judge or notary public and, if neces-
sary, other persons whose presence is required will have access
to the prisoner. Only officials of the Ministry of Justice may be
called as witnesses. The persons who assist the drawing up of
the will are, if necessary, to be sworn to secrecy. The will has
to be taken into official custody according to article 2 of the
Testaments Law. The disposition receipt has to be kept by the
prosecution until further notice.

“4. Farewell letters by NN prisoners as well as other letters
must not be mailed. They have to be forwarded to the prosecu-
tion who will keep them until further notice.

“5. If an NN prisoner who has been sentenced to death and
informed of the forthcoming execution of the death sentence
desires spiritual assistance by the prison padre, this will be
granted. If necessary, the padre must be sworn to secrecy.

“6. The relatives will not be informed of the death, especially
of the execution of an NN prisoner. The press will not be in-
formed of the execution of a death sentence, nor must the
execution of a death sentence be publicly announced by posters.
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“7. The bodies of executed NN prisoners or prisoners who
died from other causes have to be turned over to the State police
for burial. Reference must be made to the existing regulations
on secrecy. It must be pointed out especially that the graves of
NN prisoners must not be marked with the names of the de-
ceased.

“The bodies must not be used for teaching or research pur-
poses.

“8. Legacies of NN prisoners who have been executed or died
from other causes must be kept at the prison where the sentence
was served.”

It is not our purpose here to review all of the gruesome details
of carrying out the spirit of the Nacht und Nebel program which
became the daily routine of these defendants. As the Court will
see, all of the stipulations regarding the secrecy of the original
decree and indeed the addition of other unbelievably harsh and in-
human provisions were systematically executed and improved upon
by these men. If, to take one example, the Wehrmacht erroneously
arrested in the occupied countries individuals who were patently
innocent of any resistance to the Nazis, these victims, in order to
preserve the secrecy of the program, had to be treated in exactly
the same way as other individuals who managed to escape with a
prison sentence. 'Never did the families and friends of the con-
victed or innocent know their fate. In the alleged trials before
the Special Courts none of the accused was, at any time, ever able
to introduce evidence from his own country as to his innocence
and, in no case, were the accused permitted to choose legal counsel
other than that assigned to them by the court.

Again the defendants flagrantly violated rights secured by the
Hague Convention of citizens of countries occupied by the German
armed forces—the right of family honor, the lives of persons, and
the right to be judged under their own laws.

c. Illegal Transfer of Prison Inmates to Concentration Camps

MR. WOOLEYHAN : A Ministry of Justice policy of extermina-
tion through calculated denial of all judicial and penal process, in
close collaboration with the Gestapo and SS, characterizes the
second substantive group of crimes previously mentioned. By
1939, inspections of Reich penitentiaries operated by the Ministry
of Justice disclosed that large numbers of political prisoners in
security detention were engaged in paid labor on projects incom-
patible with the rearmament effort which then was at a climax.
At Hitler’s order these prison inmates were transferred to con-
centration camps where their work could be both unpaid and of
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more use to munition requirements. Thus was initiated a program
which was to eventually erase any practical difference between
the fates of those victims who were put through the shams of
criminal court procedure, and those who were thrown by the
police into concentration camps without the formality of a
hearing.

Apparently noting that transfers from Reich prisons to con-
centration camps aroused no immediate public clamor or official
opposition, judges saw therein an outlet for increasingly burden-
some numbers of criminal cases, particularly political cases, as the
defendant Engert has stated (NG—471, Pros. Ex. 276) :

“In 1940 or 1941 I wrote to Himmler suggesting that he take
me into the Gestapo. My idea was to get in closer touch with
the Gestapo in order to get an insight into the activities of the
Gestapo, and then to reach a better relationship between the
Gestapo and the People’s Court. * * * 1T also wanted to
prevent the possibility of insignificant cases being brought up in
the People’s Court, which could be better handed over to the
Gestapo for a short term internment in a concentration camp.”

About the time that Engert, then vice president of the People’s
Court, made this overture to Himmler, he began to complain offi-
cially that it was incompatible with the respect, dignity, and tasks
of the People’s Court to try minor political cases. He opined that
such cases could be settled more quickly and effectively by trans-
ferring the culprit to a concentration camp. Thierack, then presi-
dent of the People’s Court, in heartily endorsing Engert’s attitude,
wrote to the Minister of Justice in 1940 in part as follows:

“However right it is to exterminate harshly and uproot all
the seeds of insurrection, as for example we see them in Bo-
hemia and Moravia, it is wrong for every follower, even the
smallest, to be given the Konor of appearing for trial and being
judged for high treason before the People’s Court, or failing
that, before an appellate court. In order to deal with these small
cases and even with the smallest, the culprits should surely be
shown that German sovereignty will not put up with their
behavior and will take action accordingly. That can be done
in a different way and I think in a more advantageous one,
than through the tedious and also very expensive and ponderous
channels of court procedure. I have therefore no objection what-
soever, if all the small hangers-on who are somehow connected
with the high treason plans which have been woven and abetted
and plotted by others are brought to their senses by being
transferred to a concentration camp for some time.”

These opinions and desires of Engert and Thierack found eager
and sympathetic audience with the Gestapo and SS, resulting in
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working agreements between these agencies and the Ministry of
Justice whereby such illegal transfers could be accomplished out-
side the law. As the International Military Tribunal in its judg-
ment has found—

“An agreement made with the Ministry of Justice on 18 Sep-
tember 1942 provided that antisocial elements who had finished
prison sentences were to be delivered to the SS to be worked to
death.” *

This agreement, it will be noted, expanded the initial ideas of
Engert and Thierack far beyond any more hastening of minor
political court cases or exploitation of prison labor. The agree-
ment introduced the ideas of exterminating the so-called
“asocials,” i.e., persons who for either racial, political, or per-
sonality reasons were deemed unfit to live. Within a month after
this agreement had been worked out and put into practice, it was
expanded further to include not only those ‘“asocial” elements
who had finished their prison sentences, but also all Jews, gypsies,
Russians, and Ukrainians who were detained under arrest or im-
prisonment in any Reich penitentiary or work house, as well as all
Poles who were sentenced to more than 3 years.

Now, since the intentional design was to literally work these
people to death once they were transferred to concentration camps,
this expanded illegal agreement actually rendered any court sen-
tenece for any crime tantamount to a death sentence.

In some cases the death awaiting these unfortunates was not
long in coming. For example, a situation report in 1942 from the
Attorney General of the Court of Appeals in Berlin to the defend-
ant Schlegelberger, while the latter was Acting Minister of Justice,
revealed the following episode:

“In this connection I think I ought to point out that only
recently perpetrators have been repeatedly handed over to the
Gestapo. Also, there was no sufficient cause therefore, to be
found in my opinion, in the conduct of the justice authorities.
I am referring to eriminal procedures against Skibbe and
others * * *7

Then follows the citation of the case in the German files:

“* * % ip which 4 defendants—26, 22, 20, and 18 years
of age, respectively—accused of committing 23, 19, 15, and 12
completed or attempted robberies, respectively, by taking ad-
vantage of air raid protection measures, were sentenced by the
Special Court of Berlin to 7, 6, and 514 years of penal servitude
and loss of civil rights for 10 years’ each. Although 3 of the
perpetrators had not been convicted previously and the fourth
one only of 2 comparatively minor crimes, in addition to all

* Ibid., p. 271.
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of them still being comparatively young and, at least in my
opinion, the pronounced penalties being not inadequate, these
perpetrators were handed over to the Gestapo. They were shot,
as could be seen from the newspaper reports ‘because they
offered resistance.’ May I remark that it is hardly unknown to
the public any longer that these shootings ‘because of resistance
offered’ are actually caused by other considerations.”

Still operating completely beyond any existing law, decree or
regulation, this same cabal of justice officials, SS and Gestapo
extended this policy of extermination through the Occupied East-
ern Territories. As the SS and SD offices throughout those eastern
countries were instructed in November 1942—

“The Reich Leader SS has come to an agreement with the
Reich Minister of Justice Thierack that the courts will forego
the carrying out of regular criminal procedures against Poles
and members of the eastern peoples. These people of foreign
extraction henceforth shall be turned over to the police. Jews
and gypsies are to be treated likewise. This agreement was ap-
proved by the Fuehrer.”

These instructions to the SS and SD in the East continue:

“Those considerations which may be right for the punish-
ment of an offense committed by a German are wrong with
regard to the punishment of an offense committed by a person
of foreign extraction. The personal motives of the offender are
to be disregarded completely. Important only is that this offense
endangers the order of the German community, and that, there-
fore, measures must be taken to prevent further dangers. In
other words, the offense committed by a person of foreign
extraction is not to be judged from the point of view of legal
retribution by way of justice, but from the point of view of
preventing danger through police action. From this follows that
the criminal procedure against persons of foreign extraction
must be transferred from the courts to the police.”

With the Jews, Poles, gypsies, Ukrainians and other so-called
“asocial” persons throughout the occupied east relegated to a
carefully prepared death, this same unholy alliance returned its
attention to the Reich and the Protectorate of Bohemia and Mo-
ravia. There, by the infamous decree of 1 July 1943,* signed
among others by Thierack, all of the foregoing perversions of
judicial and penal process were tardily ‘“legalized” by officially
denying to all Jews any recourse to the criminal courts and com-
mitted any Jews accused of an undefined ‘“criminal action” to
the police.

* 1943 Reichsgesetzblatt I, p. 372,
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With grim humor the following article of that statute ordered
the confiscation by the Reich of a Jew’s property after his death.

This decree completed the absolute disfranchisement and expro-
priation of property of Jews in the Third Reich and Bohemia and
Moravia who had not already, by that time, been deported or
slain.

Prison inmates not transferred to concentration camps, pur-
suant to the foregoing program, were hardly better off in Reich
prisons under the hospitality of the Minister of Justice. The de-
fendant Joel had a working agreement with a deputy of Himmler’s
whereby he turned over to the SS, for shooting, those defendants
whose sentences by the courts were deemed insufficient by Hitler
who followed published decisions in the newspapers. A number of
charts tabulating the shootings of such defendants, many of whom
had received only minor sentences, attest to Joel’s zealous activity
on this score. Schlegelberger, too, studiously concocted what was
deemed a “legal basis” for these shootings of prison inmates
serving minor sentences.

d. Judicial Murders in Violation of International Law

Victims of the People’s Court, Special Courts, and civil courts
martial were judicially murdered by certain of the defendants
using a variety of legalistic artifices, all of which had the obvious
common denominator of a zealous desire to exterminate even
trifling activity not even deemed misdemeanors by the community
‘of civilized nations. One such artifice frequently employed was a
subjective, conclusive assumption by the judges and prosecutors
of proof of the very issues tried. For example, after the Nazi
importation of forced labor from the occupied East had collected
large numbers of foreign workers within the Reich at various
war jobs against their will, escape efforts by such workers across
Reich frontiers to their homeland or elsewhere became frequent.
These escapees, when apprehended by border officials, were nor-
mally handed over to the People’s Court for trial for preparation
of high treason, which bore a mandatory sentence of death. The
applicable section of the German criminal code defined high trea-
son in this context “as an attempt to incorporate by violence or by
threat of violence the German territory in its entirety or in part
into a foreign State or to detach from the Reich territory belong-
ing to the Reich.” The escapees were indicted, inconceivable as it
may be, for the violation of this provision.

In grasping for some legal straw upon which to base a convic-
tion on these grounds, the courts created a whole-cloth assumption
that such escapees were heading through Switzerland, or wherever
they might have been picked up, in an effort to join some military
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legion hostile to the Reich. The Reich prosecutors were drawn
into this scheme. Walter Brem, a former assistant to the chief
Reich prosecutor at the People’s Court, described the situation
thus (NG-316, Pros. Ex. 79):

“The majority of these cases concerned foreign laborers who
wanted to look for a job in Switzerland because of inadequate
salaries and insufficient food rations in the Reich. The prosecu-
tion, however, claimed that foreign legions were being estab-
lished in Switzerland and that every foreigher wanting to cross
the border illegally did so in order to join up with such legions.
I was ordered by the prosecutor of the People’s Court to connect
the defendants somehow with the foreign legions. I have never
received a positive answer about those alleged organizations,
and the whole concept was known to the foreigners only as a
rumor. Individual proof of any acts of high treason could not
be established ; however, the prosecution based its claims on the
assumption that such foreign laborers would behave in a hostile
manner against Germany once given the opportunity.”

This contention was acceptable to judges of the People’s Court.
On 12 August 1942, three Polish defendants, Mazur, Kubisz, and
Nowakowski, pursuant to an indictment signed by the defendant
Lautz, were sentenced to death by the People’s Court for prepara-
tion of high treason and attempting to separate a portion of the
Reich by force. They had left their factory in Thuringia and pro-
ceeded across the Swiss border, where they were apprehended by
Swiss officials and returned to the Reich. As reasons for their
escape the defendants cited the hard working conditions to which
they had been exposed. Kubisz testified that the meals consisted
only of soup. Mazur stated that his work in the quarry was so
hard that he feared he would not survive the winter. The defend-
ants stated they had hoped to find better working conditions in
Switzerland. They denied having had any knowledge of the ex-
istence of a Polish Legion in Switzerland. The prosecution offered
no evidence to impeach these statements in any way.

Nevertheless, the People’s Court found that the defendants’
statements were mere excuses, that the existence of a Polish
Legion in Switzerland was “generally known,” and that the de-
fendants intended to join this legion. This judicial assumption
was buttressed by a physician’s certificate which showed all three
defendants to be in excellent health and qualified for active ser-
vice. Therefore, the court “was convinced” that the defendants
had discussed the fate of Poland and her people with their camp
mates in the factory barracks and had decided to join the Polish
Legion in Switzerland. The court said that it knew of a pact with
Russia that the Polish government in exile had formed, and that
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this fact had been broadcast by the British radio. The court knew,
furthermore, that in the past Polish workers had repeatedly fled
to Switzerland where they were recruited for the Polish Legion,
and I quote a portion of the court’s decision:

“These circumstances force the court to the conclusion that
the defendants intended to join the Polish Legion in Switzer-
land.”

With regard to verbal remarks deemed seditious or deleterious
to the ‘“German people’s defensive strength,” People’s Courts
sentences were not only outrageously unjustified, but reached the
climax of judicial caprice. The Austrian taxicab driver, Rudolf
Kozian, pursuant to an indictment signed by Lautz, was sentenced
to death on 26 June 1944 for making certain uncomplimentary
remarks concerning Hitler and the progress of the war. In the
course of conversation while driving a female customer, who later
denounced him to the Gestapo, he made remarks typified by the
following :

“To us Viennese it’s all the same from whom we receive our
bread whether his name is Stalin, Churchill, or Hitler. What
matters is that we can live. When I quarrel with someone and
see that I can no longer carry on, then I stop and do not continue
the fight until everything is destroyed. The Fuehrer in his
speech said that he would destroy us all. The Fuehrer has said
that this war will be fought until one side will be annihilated.
Every child knows that we are that side, unless the Fuehrer
will come to his senses before then and offers peace to the
enemy.”

The court found the defendant guilty of having attempted to
undermine the German morale to such an extent that he was
deemed to come within the special Emergency Decree authorizing
death for impairing German defensive strength.

Contrast the foregoing case of the Austrian taxi driver, resi-
dent of a country occupied and annexed by illegal aggressive acts,
with that of Mrs. von Brincken, a German Nazi, who was indicted
in August 1944 for having made similar statements in a conversa-
tion with friends at the seashore. When the man who had rented
her a beach chair became angry about the careless way in which
his chair was treated, Mrs. von Brincken was alleged to have said:
“Well, don’t worry, the Russian commissars will be sitting in them
next year.” She was also vocally indignant to her neighbors be-
cause her 17-year-old daughter had just been drafted for labor
assignment in the country, and said: “It would do the farmers
no good; they would only get more work and more worry since the
girl could not do anything but eat.” Due to the intercession of
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both her husband, a colonel, and a notorious SS general who was
a friend of the family, she was released with an admonition.

Such judicial diserimination with death as the forfeit, is ex-
plained by the defendant Petersen, a lay judge at the People’s
Court from 1941 until the end of the war (NG-396, Pros. Ezx.
176).
“The sentences of the People’s Court can be understood only

if one keeps in mind the intent underlying the penalties. This
was not primarily that of imposing punishment in accordance
with normal ‘bourgeois’ conceptions of crime and punishment,
but rather of annihilating an opposition which could become
detrimental to the German aims.”

DR. ASCHENAUER (defense counsel for defendant Petersen):
By my motion of 21 February 1947 I objected to the submission
of the affidavit of the defendant Petersen. On 27 February 1947,
I specified the motion. It says: “The defense is not permitted to
introduce the affidavit and the interrogations under oath of the
defendant Petersen into the proceedings. On 21 February 1947 I
gave the reasons for the motion which are as follows: From 12
June until the end of 1946, the defendant Petersen was in the
Langwasser camp. As a patient, he was moved to the Regensburg
camp where his medical treatment was continued. Already at
Langwasser, Petersen was pronounced unfit for transport. In spite
of medical treatment, he was moved to Nuernberg. As he col-
lapsed in Regensburg, medical treatment for circulation disturb-
ance was continued at the court prison here; the circulation
disturbance improved only at Christmas 1946. Accommodation in
a cell in which half a window was missing, was naturally very
detrimental to the state of health of the 61-year-old defendant
Petersen. Therefore—

PRESIDING JUDGE MARSHALL: Counsel for the defendant is ad-
vised that the statement of counsel is not evidence in this case.
It is merely a statement of what later will be introduced in evi-
dence. If this statement is introduced in evidence, you can make
your objection and it will then be ruled upon. For the moment,
the prosecution will continue its statement.

DR. ASCHENAUER: I should only like to point out that this is
the same affidavit which is being presented here and that this
affidavit is due to the psychological condition of the witness.

PRESIDING JUDGE MARSHALL: I repeat. This is not evidence.
This is merely a statement of what will later be introduced in
evidence. At that time, if you have an objection, it will be con-
sidered. At this time, you may not interrupt the statement of the
prosecution.

907802—51—8
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DR. ASCHENAUER: 1 will raise my objection at a later time.

MR. WOOLEYHAN: To get the proper context, I will begin at the
beginning of the excerpt included in the opening statement (NG-
396, Pros. Fx. 176).

“The sentences of the People’s Court can be understood only
if one keeps in mind the intent underlying the penalties. This
was not primarily that of imposing punishment in accordance
with normal ‘bourgeois’ conceptions of crime and punishment,
but rather of annihilating an opposition which could become
detrimental to the German aims. This was our duty. Hence,
after a defendant had been brought before the People’s Court
because of some act or utterance, his actual deed was of no
particular importance in the determination of the punishment
within the framework of the law. The important thing was
whether the man had to be exterminated from the community
of the people as a ‘public enemy’ because of his personal atti-
tudes and his social or anti-social tendencies.”

The further artifice of “punishment by analogy,” previously
mentioned generally, was as tyrannical in practice as it seems in
theory. Revolting examples of this procedure in action are legion.
A particularly notorious case that turned on this ground was that
of Lehmann Katzenberger, 68-year-old former chairman of the
Nuernberg Jewish congregation. Katzenberger was indicted be-
fore the Nuernberg district court for so-called “racial pollution,”
having been accused of sexual relations with one Irene Seiler, an
Aryan woman. The police tried desperately without success to
secure the necessary conclusive evidence, but Katzenberger and
Seiler, both well-known figures of some prestige in the community,
denied under oath any illicit relationship. There were no witnesses
to or other evidence of the accused act. Since an acquittal of the
Jew was unthinkable, particularly in Nuernberg which was the
hearthstone of the Jew-baiter Streicher, and whose newspaper
“Der Stuermer” widely publicized the story, Katzenberger was
remanded to the Nuernberg Special Court, tried as a “public
enemy,” sentenced to death, and executed. Seiler was indicted for
perjury and was joined with Katzenberger as codefendant; her
sentence of two years’ imprisonment was later suspended.

As Hans Groben, Nuernberg district court judge for prelimi-
nary investigations, describes the case (NG-554, Pros. Ex. 153) —

“As I had no reason to doubt the truth of Seiler’s sworn
statement it was clear to me that I could not keep Katzenberger
in custody any longer. Therefore I informed his counsel, Dr.

Herz, about the result of this interrogation and gave him to

understand that this was the right time to act against the war-

rant of arrest. Dr. Herz naturally understood this hint, and at

86



once he filed a complaint against the warrant of arrest. Accord-
ing to the regulation (section 33 of the Code of Criminal Pro-
cedure) I put the complaint before the public prosecution,
adding in my report that I had the intention to comply with
this complaint (section 806, paragraph 2, Code of Criminal
procedure), i.e., to set Katzenberger free. I thus clearly ex-
pressed with this additional remark that I believed Katzen-
berger to be innocent * * * As was later explained to me,
the indictment already filed with the penal chamber of the
district court was thereupon withdrawn and replaced by one
filed with the Special Court.

* * L] * * #* *

“I was shocked when I heard the result of the trial. The fact
that Rothaug combined the trial against Seiler, a case of per-
jury, with the trial against Katzenberger, shows clearly that
he took over the case of Katzenberger with definite prejudice
and that he was determined to exclude Seiler as a witness for
the defendant. For, according to normal procedure, Seiler
should have been a witness in Katzenberger’s trial and should
have testified for him stating that the charges against Katzen-
berger were not true. This normally should have led to the
acquittal of Katzenberger, as otherwise there was nothing deci-
sive against him. Rothaug’s verdiet, in my opinion, was based
solely on blind hatred of Jews. While there were no reasons
for Katzenberger’s condemnation on the ground of so-called
race defilement, there was still less reason to apply section 4
of the ‘Decree against Public Enemies,” because if it was alto-
gether impossible to ascertain when or if Katzenberger and
Seiler had the alleged sexual intercourse, it was still less pos-
sible to explain that this had happened ‘in exploitation of war
conditions.” To arrive at Katzenberger’s condemnation on the
grounds of so-called race defilement in connection with section
4 of the ‘Decree against Public Enemies,” it was necessary to
violate all the facts of the case. It has always depressed me
that such a verdict, which cannot be designated as anything
but judicial murder, was pronounced by Rothaug.”

One further sampling of the prosecution’s evidence will serve
to reveal how the protection against double jeopardy, keystone
of criminal procedure the world over, was abrogated and used
for the murder of civilians of occupied countries.

The Nuernberg Special Court, under the leadership of the de-
fendants Rothaug and Oeschey, used this fiendish practice in the
cagse of Jan Lopata, a Polish youth brought during the war to
work on a German farm. The accused was sentenced in 1940 to
2 years’ imprisonment by the Neumarkt local court for indecent
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assault on his employer’s wife. A plea of nullity against the deci-
sion was filed by the prosecution on the grounds that the sentence
was too lenient and the case was reviewed by the Reich Supreme
Court with the result that it was referred to the Nuernberg Spe-
cial Court for retrial. In the court’s verdict sentencing Lopata to
death, the presiding judge (the defendant Rothaug) observed
(NG-387, Pros. Ex. 186)—
“The total inferiority of the accused lies in his character
and is obviously based on the fact that he belongs to the Polish

subhuman race.” ?

In reliance upon the decrees “legalizing” nullification and re-
trial of criminal cases at the prosecution’s behest, defendants
were deprived of any assurance that a sentence of less than death
was their final fate. Ministry of Justice officials, working through
the prosecution, joined in this infliction of double jeopardy. For
example, in a case involving a non-German, the defendant Klemm
wrote to the president and attorney general of the Stuttgart Dis-
triet Court of Appeals on 5 July 1944 and directed the following
(NG-676, Pros. Ex. 178) :

“For some time now, the jurisdiction of the penal senate of
the district court of appeals in Stuttgart has given me cause
for grave thoughts with regard to matters of defeatism. In the
majority of cases, the sentences are considered too mild
¥ # ¥ and are in an incompatible disproportion to the sen-
tences which are in similar cases passed by the People’s Court
and by other district courts of appeal. I refer especially to the
following sentences which lately attracted my attention:

“l. Criminal case against Friedrich Linder, sentence of the
Second Penal Senate of 7 January 1944 (President of the Sen-
ate, Dr. Kiefer) * * *.  You made a report under date 28
April 1944 on this case regarding the sentence. In view of the
danger and of the frequency of the statements made by the
defendant, I must maintain the interpretation already expressed
in my decree of 15 March 1944, IV Secret I 5045B/44 that the
defendant, a foreigner, deserved a serious sentence of penal
servitude. I have therefore directed the files to the chief Reich
prosecutor at the People’s Court to examine the question
whether the extraordinary appeal should not be applied against
the sentence * * *.2

It is technically true that an extraordinary appeal or plea of
nullity could, on the face of the enabling decrees, operate to a
defendant’s benefit as well as to his detriment; but this possibil-
ity was illusory in practice. Dr. Josef Grueb, former judge of the

1 Reproduced below in section V E.
2 Reproduced below in section V G 3 b.
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Nuernberg District Court of Appeals, says (NG—672, Pros. Ex.
179) :
“It was obvious that the Ministry of Justice only admitted
a petition for nullity when it was unfavorable to the defendant.
Cases in which the Ministry ordered a nullity plea unfavorable
to the defendant were, at any rate, much more numerous than
cases where the petition for nullity was demanded for the
benefit of the defendant on the Ministry’s own initiative.
* % * Tt was mainly a means employed by the State to
cancel sentences which seemed inadequate in the light of the
political conceptions of those times.”

A terrifying glimpse of the actual extent to which double
jeopardy was exploited during the Third Reich’s last years, is
furnished by the defendant Nebelung (NG-333, Pros. Ex. 177).

“If the Chief Reich Prosecutor, Dr. Lautz, was not satisfied
with the sentence, he could file an extraordinary appeal against
it. This was done, in my opinion, mainly as a result of orders
by Reich Minister Thierack. After 1943, extraordinary appeals
became frequent. All cases in which an extraordinary appeal
had been filed were tried again before the special senate of the

People’s Court. This special senate concerned itself exclusively

with extraordinary appeals. Of all senates of the People’s

Court, this special senate pronounced the largest percentage

of death sentences. According to statistics which I saw myself,

70 percent of all sentences passed by the special senate during

1944 were, as I recall, death sentences.”

By the foregoing samples from actual case records and com-
ments thereon by German jurists involved, the prosecution has
sought to typify rather than specify the war crimes and crimes
against humanity committed by the defendants. Detailed accounts
are unnecessary at the moment to exemplify the judicial murders
and legalistic perversions for which these defendants have been
indicted ; that will be fully developed by the evidence.

e. Evidentiary Considerations

MR. LAFOLLETTE: We believe it will expedite the trial of this
case and be of assistance to the Court and evidence a proper atti-
tude of fairness toward the attorneys for these defendants if we
discuss now some of the theories of evidence and of the relevancy
and materiality of evidence under which we shall present the proof
in this case.

Law No. 10, which is the inter-power act from which this
Court springs, contains some matter relevant to the issue, while
Ordinance No. 7, of necessity, treats the matter very fully. Be-
tween them they deal adequately with the matter of the compe-
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tency of proof, intelligently relaxing the rules of the necessities
of presenting proof in a country which has not only been phy-
sically destroyed, but which has had its government disintegrate
and also suffered the demoralization which follows the defeat of
a vicious ideology which has permeated the thinking of far too
many of its people.

But relevancy and materiality—the relationship of primary
facts to the ultimate fact—involves a cerebral process, the method
of finding the existence of an ultimate fact by logical processes
from objective proof.

These latter standards lie within the consciousness and the
conscience of man. Thus, they are not affected by the external
considerations which justify the relaxation of the rules regulating
the competency of proof. They should not have been and they were
not relaxed. We endorse the decision to retain them and welcome
the opportunity to work under them.

Article II, paragraphs 4(a) and (b) of Law No. 10, are the
same in substance, although differing slightly in the use of
language to express the substance as articles 7 and 8 of the Char-
ter, respectively.

These paragraphs of article IT of Law No. 10 read as follows:

“4, (a) The official position of any person, whether as Head
of State or as the responsible official in a Government Depart-
ment, does not free him from responsibility for a crime or en-
title him to mitigation of punishment.

“(b) The fact that any person acted pursuant to the order
of his Government or of a superior does not free him from
responsibility for a crime, but may be considered in mitigation.”

Paragraph 4 (a) is a sound rule and applies to most, if not all,
of these defendants. Paragraph 4 (b) is likewise sound. We point
out, however, that these defendants are lawyers who are charged
fundamentally with perverting or converting a system of justice
into an instrument for committing crimes under international
law. Since this paragraph affords them the right to offer evidence
in mitigation and to plead for mitigation from that evidence, the
prosecution is entitled to answer that plea by two arguments.
First, that a lawyer has special knowledge of the perverting effect
upon the dispensation of justice not only of his own acts, but of
the acts of others of which he has knowledge—knowledge as an
ultimate fact. Second, that a lawyer entrusted by his very calling
with a sacred duty must of necessity offer strong proof indeed
in mitigation of the prostitution of that duty.

We shall introduce proof on this issue from which knowledge,
as an ultimate fact will arise, and also proof from which the plea
of mitigation will be shown to be fanciful and hypoecritical.
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Again upon the subject of relevancy and materiality—probative
value—we shall offer evidence of other acts of these defendants
and also acts of persons other than these defendants, knowledge
of which as an ultimate fact can be inferred to the defendants.
These acts shall include those which constitute evidence of other
crimes committed both by these defendants and by others. We are
convinced that this evidence is relevant and material, and there-
fore admissible under accepted rules of evidence supported by
Wigmore, an acknowledged authority.

Certainly, a brief exposition of our position will expedite the
trial by enabling the Court to rule expeditiously, but at the same
time judiciously, and it is also our hope that by furnishing defense
counsel with an understanding of the legality of the rules under
which this evidence will be offered, they will not find it necessary
to resort too frequently to empty objections.

We can afford to be candid with Court and counsel. It is only
the lazy, the uninformed, or inherently dishonest and therefore
unethical lawyer who seeks recourse to silence or obtusion. We
refuse to follow a course of conduct from which either of the
foregoing can be charged to the prosecution of cases before this
Tribunal and its gister Tribunals.

Evidence of acts, including other crimes not only of the de-
fendants but of others, is permissible and most often offered to
show knowledge, intent or design. They are also relevant upon the
issue of motive. Because of the nature of the crimes charged in
this indictment, each of the foregoing, knowledge, intent, or de-
sign and motive, is an essential ultimate element or ingredient of
those crimes. Therefore, the rules which authorize the introduc-
tion of such proof are of concern to this Court.

Before treating the subject affirmatively, we shall prepare the
way by eliminating the supposed objection of unfair surprise.
We offer the following quote:

“Of the other objections (other than undue prejudice) from
the point of view of that auxiliary policy which creates the
character rule, the objection of unfair surprise is the only one
that could be supposed to be here applicable. But it has never
been treated by the courts as of consequence. * * * Tvi-
dence tending to show, not the defendant’s entire career, but
his specific knowledge, motive, design, and the other immediate
matters leading up to and succeeding the crime, is of a class
always to be anticipated and is in such given instance rarely a
surprise; moreover, the kernel of the objection of unfair sur-
prise, namely, the impossibility of exposing fabricated evidence,
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is wanting where the evidence deals with matters so closely

connected with a crime as design, motive, and the like.” *

The above quote referred to the further objection of undue
prejudice. That objection does not arise here. This is a trial by
the court—by judges. It is a trial by judges who by training and
character rely only upon objective standards in determining guilt
or innocence. The rule was never considered in America as a neces-
sary protection to a defendant in trials by court.

In fact, the very contrast between the system and standards of
judicial conduct by which these defendants are being tried and
the subjective personality yard sticks which they, particularly the
judicial defendants, will be proved to have acted under and used, it
is to be hoped, will have some effect in serving the declared pur-
pose of Potsdam, ‘“to prepare for the eventual reconstruction of a
German political life on a democratic basis * * *.”

In treating the subject under discussion, we must refrain, be-
cause of time limitation, from presenting Wigmore’s excellent
philosophical discussion of the basic principles which govern the
proof of knowledge, intent, and design. Therefore we limit our-
selves, from necessity, to an exposition of those statements which
are applicable to the crime which most, if not all, of these de-
fendants have committed—murder.

We shall offer the type of evidence under discussion, first under
the knowledge principle:

“The knowledge principle has practically little application
here, though it would be available to show a knowledge of the
nature and injurious effect of a lethal weapon.” 2 -

We point out that in this case “knowledge of the nature and
injurious effect of a lethal weapon” is of first importance. The
defendants had full knowledge of the character of this lethal
weapon—a judicial system deliberately fashioned into a head-
man’s axe. In fact, most of them directly and actively fashioned it.
Consequently, under each of the categories of the substantive law
of murder, which we have heretofore expounded, and particularly
under the second, proof of prior acts, including crimes of those
defendants and of others of which they had knowledge, are clearly
relevant.

The same type of evidence shall be offered under the following
rule relating to the intent principle:

“The intent principle receives constant application; for the
intent to kill is in homicide practically always in issue, and is
to be proved by the prosecution, and the recurrence of other

mohn Henry, A Treatise on the Anglo-American System of Evidence in Trials

at Common Law (Wigmore on IEvidence), (Little, Brown & Co., Boston, 1940), 3d Ed.,

vol. II, p. 206.
2 Ibid., sec. 863, p. 274.
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acts of the sort tends to negative inadvertence, defensive pur-

pose, or any other form of innocent intent. For this purpose,

therefore, the evidence is receivable irrespective of whether

the act charged is itself conceded or not * * **:

Also the rule of anonymous intent authorizes the introduction
of proof of such other crimes and of the crimes of others.
“The principle of anonymous intent finds occasional applica-
tion, particularly in poisoning cases. Other instances of death
by poison under somewhat similar circumstances serve to nega-
tive the supposition of inadvertent taking or of mistaken admin-
istration, even though the person responsible for the other
poisonings is not identified ; and thus, a criminal intent having
been shown for the act charged, by whomsoever done, the de-
fendant may be then shown to be its doer.” 2
This Court shall be called upon to determine whether a so-called
judicial execution was a true judicial decision or poison handed
the defendant in a disguised chalice having the exterior appear-
ance of judicial purity. When we produce innumerable cases of
such acts, can a defendant be heard to say he did not know his
monstrous chalice was lethal and intended it so to be?

Also the principle of design or system is applicable for identical
reasons.

“The principle of design or system finds here frequent appli-
cation. It supposes that a design or plan in the defendant is to
be shown, as making it probable that the defendant carried out
the design or plan and committed the act; and it receives former
similar acts so far as through common features they naturally
indicate the existence of such a plan, design, or system, of
which they. are the partial fulfillment, or means. This principle
is fully recognized in the precedents * * *3
And finally prior acts of violence, including erimes, are evidence

of motive as well as of design:
“(3) Prior acts of violence by the defendant against the
same persons, besides evidencing intent, may also evidence
emotion or motive, i.e.,, a hostility showing him likely to do
further violence; * * *,
“(4) Threats of violence are in themselves expressions of a
design to injure, and are accordingly dealt with elsewhere
* * % 9 4
Certainly, when we shall offer so many cases of deéath of Poles
and Jews, no one of these defendants will have the temerity to
say we cannot show proof of their own prior utterances, as well
T 1Ibid, p. 275.

2 Thid.

8 Ibid.,, p. 275-276.
¢Ibid., p. 287.
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as those of others of which they had knowledge, as a clearly in-
ferred ultimate fact, demanding death to Poles and Jews, and also
that haste and more haste must be made to turn the Nazi judicial
system into a headman’s axe, for the purpose of showing their
motive when they killed Poles and Jews with their so-called ‘““judi-
cial” system and processes.

It would be a strange law, indeed, which would say that if a
man killed the Pole or one Jew, his prior threats to and assaults
upon that Pole or Jew were relevant evidence of the motive with
which he acted, but would deny the same proof, when the same
man, or in this case men, killed millions of Poles and Jews.

Of course, the law is neither so blind nor so callous.

The accepted rules of proof in an objective system of law justify
every offer of proof of prior statements, acts, and crimes of these
defendants, and of those others of which they had knowledge, as
an ultimate fact, which we should make in this case.

We need not, nor shall we attempt to, evade or circumvent those
salutary rules.

These defendants can and should be convieted, but only under
law. Because we believe that, we have not been afraid to predeclare
our understanding both of the substantive law and the rules of
evidence under which just convictions shall be asked, and which
we believe will be rightfully rendered under the proof adduced.

Although the matter is not related to the theories under which
evidence will be offered by the prosecution, there is one other
matter relating to the evidence which the prosecution feels it is
entitled to discuss at the opening of this case.

During the introduction of the evidence, certain names of im-
portant officials recur—Thierack, Freisler, Vollmer, Westphal,
Crohne, Laemmle, Haffner, and others. Since these men are not
in the defendants’ dock, the Court is entitled to know why.
Thierack committed suicide on 26 October 1946. Freisler was killed
in an air raid which demolished the People’s Court building in
Berlin, early in 1945. Vollmer forsook the Ministry of Justice for
the Luftwaffe (air force) during the last days of the battle for
Berlin in 1945, and was reported to have died in action. Westphal
committed suicide in the Nuernberg prison following service of
the present indictment upon him. Crohne, Laemmle, and Haffner
cannot be located, despite all efforts.

THE GERMAN LEGAL PROFESSION UNDER THE
THIRD REICH

We have sketched the steps by which the judicial organization
of Germany was turned into a mere agent of the criminal policies
of the Third Reich, and have outlined some of the crimes which
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the defendants committed by means of the perverted judicial ma-
chinery. Before taking up the fourth and final count of the indict-
ment, which rests upon a somewhat different footing than the
first three counts, it is appropriate to examine very briefly the
German legal profession and its degradation under the Third
Reich. This brief survey, we think, will help to explain why these
atrocities came to pass.

a. Before 1933

During the pre-Hitler decades, the professional life of German
jurists flourished. Independent societies were formed which pub-
lished law reviews of high caliber and participated in international
conferences of jurists and in international legal institutions, such
as the International Arbitration Courts.

Originally, the judges of the various German States had sepa-
rate professional organizations, but in 1908 these were combined’
into the Association of German Judges (Deutscher Richterbund).
This organization sponsored lectures on new legal problems, on
comparative law, on modernizing penal law, and similar subjects.
The association edited the “German Judges’ Times” (Deutsche
Richterzeitung), which published court decisions and articles
by learned jurists. Another organization of German judges was
the Association of Republican Judges (Republikanischer Richter-
bund), founded in 1926. Its members were primarily interested in
the reformation of the German court system and in bringing
German legal institutions into line with the democratic principles
of the new Weimar constitution. They published the periodical
“German Justice” (Deutsche Justiz).

Most practicing German attorneys at law belonged to the Asso-
ciation of German Attorneys at law (Deutscher Anwaltsverein),
the largest professional organization of jurists. This association,
founded in 1871, comprised about 15,000 members in 1933. It
published the “Juridical Weekly” (Juristische Wochenschrift),
which had thousands of subscribers inside Germany and abroad.

Before the Nazis came to power, all organizations of jurists
consisted of members of all political parties and creeds. Their
officers were eminent scholars or jurists, and many of them had
a high international reputation. Their yearly meetings acted ac-
cording to democratic principles without interference from the
executive branch of the. government.

Legal education and training in Germany maintained high stand-
ards. After studying law for 3 or 4 years at a law school of one
of the State universities, the candidate served a law apprentice-
ship, lasting another 3 or 4 years, at various courts and law firms.
Only then was he admitted to the Great State Examination, known
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as the Assessor Examination, which might be compared with our
bar examination. The successful completion of this examination
was the legal prerequisite for any appointment as judge, publie
prosecutor, or higher civil servant, or for admittance to the bar.
The men and women who had passed this examination were highly
respected by the German populace.

b. The Impact of Nazism

In the years immediately preceding the establishment of the
Third Reich, the National Socialist Party started a nationwide
campaign directed against the legal profession. The Nazi leader-
ship realized that they could not gain absolute dictatorship by the
seizure of the government alone, but that they must also com-
pletely subjugate German legal life. As an affiliate of the Nazi
Party, a National Socialist German Jurists’ League (Bund Na-
tionalsozialistischer Deutschen Juristen) known as the BNSDJ,
was formed in 1928 by the late Hans Frank. In 1981, the members
of this organization, then about 600 in number, or less than 1 per-
cent of all German jurists, were instructed to report on the politi-
cal attitude and behavior of judges and lawyers. The general
attitude of the Nazi Party toward independent judges was re-
flected in the statement—

“One day, we will forget the independence of the judges which

has no significance in itself.” *

There were many other occasions when Hitler and his hench-
men expressed their distaste for law and the legal profession.

Immediately after the Nazis came to power, they started to
pervert German legal life and to develop it as a tool of the totali-
tarian machine. This was acecomplished in part by measures which
have already been described, such as the dismissal of judges,
prosecutors, and Ministry officials considered politically unre-
liable, and by depriving judges of the guaranties of independence
and immunity from removal from office.

But these measures were not confined to the governmental judi-
cial organization. It extended into all branches of the legal pro-
fession. The first step was the subjugation, and later the complete
elimination, of the old professional associations, such as the
Deutscher Richterbund, the Republikanischer Richterbund, and
the Deutscher Anwaltsverein. Their destruction was accomplished
by the same sort of maneuvers that effected the dissolution of the
pre-Nazi medical and other professional societies at about the
same time.

In the early spring of 1933, the former officers were ousted
under duress, and new officers, all of them members of the Nazi

* The Volkszeitung of Reuss, 16 March 1931.
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Party, were appointed according to the newly proclaimed leader-
ship principle (Fuehrer-prinzip). This procedure also became
known under the term “coordination” (Gleichschaltung). At the
same time, the membership of well-known anti-Nazi or Jewish
jurists was canceled in all these professional organizations. Many
of them were threatened and forced to emigrate.

Shortly afterward, in May 19388, the old organizations were
completely dissolved. All organizational and professional activity
was centered in the National Socialist German Jurists’ League,
which became one of the most important tools in the Nazi penal
program.

. Hans Frank reported to Hitler in May 1933 that all existing
professional organizations and associations of lawyers had joined
the BNSDJ.*

The cooperative entry of these organizations into the BNSDJ
did not, however, imply individual membership of its members in
the BNSDJ. This required an individual application. Actually by
the end of 1934 there was hardly a lawyer left who had not
joined the BNSDJ. Those very few who had the courage to stay
out laid themselves open as opponents of the regime with the
grave risks which this implied. One of the conditions of member-
ship in the BNSDJ was membership in the Nazi Party, but non-
Party members could be admitted as so-called “supporting mem-
bers” (Foerdernde Mitglieder).

The constitution of the BNSDJ dates from 4 May 1938. It
declares as its program the realization of the National Socialist
program in the legal field. According to Hitler’s order of 30 May
1933, the BNSDJ was the sole representative of the German Law
Front and the exclusive professional organization of all lawyers.
The seat of the BNSDJ was Munich, its leader Hans Frank, and
its executive secretary Dr. Wilhelm Heuber. Regionally, it was
divided into 26 regions (Gaue). Leader of the Gaue “Hanseatic
Cities” was the defendant Rothenberger. At the end of 1934, the
Nazi organization of jurists had approximately 80,000 individual
members and its executive secretary could boast that it was the
biggest lawyers’ organization in the world. In 1936, the name was
changed to “Nationalsozialistischer Rechtswahrerbund” (NSRB).
Through the disciplinary boards of this organization, the legal
chieftains of the Nazis held the lawyers under close political
surveillance.

¢. Under the Third Reich

Within a short time after the advent of the Nazis, the editor-
ship of all legal journals was taken over by newly appointed Nazi

* Deutscher Juristentag, 80 May 1933, pp. 7 and 8.
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editors, such as Hans Frank and his accomplices of the BNSDJ.
A number of the scientific legal journals whose editors were
known as anti-Nazis, such as “Die Justiz,” were suppressed. The
new editors perverted the legal journals by turning them into
mere propaganda instruments of the Nazi government. In these
journals, the jurists were informed that they were to be nothing
but the legal soldiers of the Fuehrer. The legal journals were
flooded with such material. The Deutsche Justiz, the mouthpiece
of the Ministry of Justice, frequently printed directives of which
the following by the late Under Secretary Freisler is typical:

“But we will march as an army corps of the Fuehrer, and
as such, no one shall outdo us in the willingness to self-sacrifice!
We are alone responsible to the Fuehrer and that is our wish.” *
While, on the one hand, the legal thinking of the older genera-

tion of jurists was perverted, on the other hand the future Nazi
jurists received a thorough indoctrination at the law schools of
the universities where they were instructed by Nazi lawyers or
by opportunists who had sold their legal reputation for promotion
within the Nazi hierarchy. Respected professors, who were sus-
pected of so-called “Roman-Jewish individualistic” legal ideas
were discharged, and references to such ideas were eliminated
from the textbooks. The standard of legal education was consid-
erably lowered. The students had to spend a considerable part of
the time which was once devoted to the study of law, on com-
pulsory labor and military service and exercises in the student
cadres of the SA Storm Troopers and the SS Elite Guards. During
the period of their law clerkship, Nazi indoctrination and exercises
in military formation were substituted for the once thorough
legal training. Eventually, no young lawyer was admitted to the
bar whom the examination board did not consider a reliable legal
soldier of the Nazi Fuehrer. In analyzing the new Nazi examina-
tion decree for lawyers, Freisler stated:

“The experience of the candidate within the (Nazi) move-
ment and its evaluation (by the Nazi movement) is fundamental
in any evaluation of the candidate’s qualifications. If such ex-
perience does not exist, he will be disqualified.” ?

In the early stages of this prostitution of German legal educa-
tion, the Prussian Ministry of Justice took a leading part. The
Prussian Minister of Justice was a Nazi zealot named Hanns
Kerr]l, a budget clerk without legal education who attained this
high position under the Nazis, and who became the Reich Minister
for Churches after the Prussian Ministry of Justice was absorbed
by the Reich government. In April 1933 Kerrl issued a decree
concerning the selection of candidates for positions as judges,

1 Deutsche Justiz, 1941, p. 441.
2Ibid., p. 839.
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public prosecutors, and attorneys in the State of Prussia, which
provided in part that—

“The applicant for appointment as a junior judge (assessor),
admission as attorney, or appointment as notary public
will in future have to prove in a special hearing that his con-
sciousness of being a member of the national community, his
social understanding, and his understanding of the entire race
development of the German people in the present and future
constitute the basis of his personality. * * * for this pur-
pose applicants will have to undergo a special post-examination
which has the aim to convey an impression of his being rooted
in the national community (Volksverbundenheit).

“The result of this post-examination will be evaluated in my
decision about the appointment or qualifications of the candidate
equally with the other statutory requirements.” ?

Two months later, Xerrl issued another decree which required
that all candidates for the final State legal examination had to
attend a special “Community Camp” for 6 weeks before they
would be admitted to the final examination. This Prussian decree
provided, in part, as follows:

“The National Socialist State must know above all that the
man whom the State, as a sovereign, intends to entrust with
the execution of the most important tasks of judge or prose-
cutor, must have character and be a typical German.

“One cannot get an idea of this from an examination as it
has been conducted up to now, * * *,

“I therefore decree that:

“l. In the course of the final legal State examination, each
candidate, during the period following the written and preced-
ing the oral examination, that is for about 6 weeks, is to live
together with other candidates under the direction of civil
servants of the Prussian Administration of Justice, appointed
by me ¥ * %22
This preposterous institution for the perversion of young law-

yvers was established, and given the name ‘“Gemeinschaftslager
Hanns Kerrl,” after its creator. It was located at Jueterbog, near
Berlin. An illustrated pamphlet describing the activities in this
lawyers’ madhouse will be introduced in evidence. According to
the basic statute of the camp, the inmates were to become familiar
with the leadership principle and would “experience the ideas of
the Fuehrer.” The commandant of the camp was a lawyer named
Spieler, who had become favorably known to the Nazis through
his activities as defense counsel in their behalf. He was an old

1 Preussisches Justizministerialblatt, 24 April 1988 (I 9474) p. 180.
2 Decree concerning Community Life of Undergraduates of Law (referendare) admitted to
the Second State Examination, Preussisches Justizministerialblatt, (I 10136) 29 June 1933, p. 210.
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Party member and a colonel in the Storm Troopers (SA). He was
assisted in supervision of the young lawyers by a motley group
of storm troopers and army officers. The extracts from this
pamphlet will bear quotation:

“A further training and examination of the candidate is
accomplished through ideological indoctrination. The camp di-
rectors are aware, of course, that national socialism can neither
be learned nor taught. National socialism must completely de-
termine an individual’s attitude; when this is not the case, the
individual can never become a real National Socialist. There
are many people, however, who in their social relations or in
their way of living have not become acquainted with national
socialism or were even opposed to it, yet in these people there
exists an unconscious National Socialist sentiment which only
needs stimulation to develop. The appropriate method for this
is the ideological indoctrination. The latter is therefore particu-
larly used in the camp, not only for this purpose but also for
training purposes, to strengthen and develop the National
Socialist ideology.

* % * * * * *

“The day of Horst Wessel’s death was also a remarkable day.
This day was commemorated in a particular manner. At 4
o’clock a trumpeter blew reveille. At 4:07 all the camp inmates
were already assembled in ‘the courtyard. A brief order,
‘column right, forward march.” Then the various platoons of the
school took different routes across the drilling field and marched
on into the country.”

After the dissolution of the Prussian Ministry of Justice in
1934, the Gemeinschaftslager Hanns Kerrl was brought under
the supervision of the Reich Ministry of Justice. The illustrated
pamphlet to which I have just referred contains photographs of
Reich Minister Guertner, Under Secretary Freisler, and others
visiting the camp. The photographs also show a gallows from
which was suspended a symbol of German statutory law, the sign
for the paragraphing of legal codes. Guertner and Kerrl are both
photographed standing under the gallows. It would be hard to
conceive a more appropriate symbol for the degradation of the
legal profession under the Third Reich.

COUNT FOUR
MEMBERSHIP IN CRIMINAL ORGANIZATIONS

GENERAL TAYLOR: The fourth and final count in the indictment
contains the charge that seven of the defendants are guilty of
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membership in organizations declared to be criminal in the judg-
ment of the International Military Tribunal. Four of the defend-
ants, Altstoetter, Cuhorst, Engert, and Joel are accused of mem-
bership in the SS. The defendant Joel is also accused of member-
ship in the Sicherheitsdienst (commonly known as the SD). The
defendant Cuhorst is also accused, together with three others,
Oeschey, Nebelung, and Rothaug, of membership in the Leadership
Corps of the Nazi Party. All three of these organizations were
declared criminal in the judgment of the International Military
Tribunal.

The legal basis of the charges in count four is quite distinct
from that of the first three counts in the indictment. The charge
derives from article 9 of the Charter of the International Military
Tribunal, which authorized that Tribunal, under specified cir-
cumstances, to declare that certain “groups” or “organizations”
were “criminal organizations.” The prosecution before the Inter-
national Military Tribunal sought such declarations in the case
of each of the three organizations involved in count four of this
indictment, and the International Military Tribunal rendered such
declarations. In the meantime, it had been provided in article II
of Control Council Law No. 10 that “membership in categories
of a criminal group or organization declared criminal by the
International Military Tribunal” should be “recognized as a
crime.” Paragraph 8 of article II of Control Council Law No. 10
specifies the punishments which may be imposed for membership
in such organizations. ’

In its decision, the International Military Tribunal set forth
certain limitations upon the scope of its declaration that these
organizations were criminal.* Under these limitations, in order
to render membership criminal, two things, in addition to mem-
bership, must be shown—

1. That the individual in question became or remained a mem-
ber of the organization after 1 September 1939, and

2. That the individual in question either (a) became or re-
mained a member with knowledge that it was being used for the
commission of acts declared criminal by article VI of the London
Agreement, or (b) was personally implicated as a member of the
organization in the commission of such erimes.

The prosecution believes that, once it has established that a
defendant was a member of one or more of the criminal organi-
zations, it is incumbent upon the defendant to come forward with
evidence that he neither knew of the eriminal activities of the
organization, nor participated in their commission, or that he

* Trial of the Major War Criminals, op. cit., pp. 255—257.
907802—51——9
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ceased to be a member prior to 1 September 1939. We believe that
any question concerning the burden of proof will be entirely aca-
demic in this case, in as much as the positions which these defend-
ants held, and the evidence embodied in the documents which we
will offer in evidence will show beyond question that they both
knew of and partic¢ipated in the eriminal activities,.

a. Membership in the SS

I will deal first with the four defendants charged with member-
ship in the SS. The evidence will show that the defendant Altsto-
etter became a member of the SS in 1937, that he remained a
member after 1939, and attained the rank of Oberfuehrer (senior
colonel) in June 1944, The defendant Cuhorst became a sponsor-
ing member (Foerderndes Mitglied) of the SS in January 1934
and remained such after 1939. The defendant Engert joined the
SS in 1986 and thereafter attained the rank of Oberfuehrer
(senior colonel). The defendant Joel joined the SS in 1938, and
attained the rank of Obersturmbannfuehrer (lieutenant colonel).

The activities for which the SS was declared a criminal organi-
zation are set forth in the judgment of the International Military
Tribunal.* These activities included the extermination of numer-
ous ““undesirable” classes, including Jews, and the transfer of
numerous Jews and foreigh nationals to concentration camps
where they were murdered and tortured.

It will be abundantly apparent from the proof that if any
member of the SS knew of, and participated in, its widespread -
criminal activities, surely these defendants did. They were directly
concerned with penal problems, and, as we have seen, of necessity
their cooperation with the SS was extremely close. In fact,
Himmler himself took special pains to insure that the German
judiciary would be fully advised on the ideology of the SS and
of its nefarious aims and purposes. In July 1944 at the special
invitation of Thierack as Reich Minister of Justice, Himmler
made a speech to the presidents and the attorneys general of the
courts of appeal. A report from the files of the Ministry of Justice
deseribing this occasion reads as follows:

“On the invitation of the Reich Minister of Justice Dr.
Thierack, the Reich Leader SS, spoke to the presidents and
the attorneys general of the courts of appeal at the Reich Castle
of Cochem on 20 May 1944. The question of the development
and the aims of the SS was dealt with, in particular the im-
portance of the racial question, questions of national biology,

* Ibid.,, pp. 270-278.
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fighting selection, racial community, the importance of the
Waffen SS (armed SS) and the greater German concept.

“The judges and public prosecutors were to receive the in-
formation through the presidents of the courts of appeal and
might have been informed in the meantime.

“You are respectfully requested to submit a detailed report
on the reception and the effect of this speech on the judges and
the chief public prosecutors.”

Himmler’s well-known views on the value of non-German human
life were thereby made available to all German judges and chief
prosecutors. They surely came to the attention of the defendant
Cuhorst, in this and numerous other ways. They surely were well
known among the higher officials of the Ministry of Justice, in-
cluding Altstoetter, Engert, and Joel.

Indeed, long before Himmler's speech to this judicial assembly,
the Ministry of Justice had been collaborating actively with
Himmler in turning over Jews, Poles, Russians, gypsies, and
others from the ordinary prisons to the concentration camps. The
whole evil process must have been particularly well known to
Engert, who was in charge of Division XV of the Ministry of
Justice, which was charged with carrying out these transfers. A
Justice Ministry document written in October 1942 gives complete
information concerning the agreement between the Ministry and
Himmler, and specifically delegates the execution of the agree-
ment, on behalf of the Ministry of Justice, to Engert and his
associates in Division XV. Engert thereafter visited various
prisons throughout the Reich, checked over the lists and arranged
for the delivery of these unfortunates to the SS.

Nor could these arrangements, or other activities of the SS,
have been any secret from Altstoetter, who was a division chief
of the Ministry of Justice throughout this period. Furthermore,
Altstoetter was a particular personal favorite of Himmler’s. Cor-
respondence which we will introduce will show that the most
cordial relations existed between Altstoetter and Himmler and
between Altstoetter and other high SS officers including Mr. Karl
Gebhardt, the Chief Surgeon of the SS. At a conference in 1942
with Thierack, Rothenberger, and other judicial officials, Himmler
singled out Altstoetter as being “reliable.” The defendant Joel
was not only an officer of the SS, but also a member of the Sicher-
heitsdienst, the branch of the SS particularly concerned with
intelligence and with the extermination of Jews in Poland and
the Soviet Union. Joel was particularly familiar with these mur-
derous activities. A memorandum signed by Joel in 1942 described
a plan which Goering had concocted for picking out “daring
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fellows” from among the prison inmates who would carry out
special tasks behind the lines on the eastern front. Joel’s memo
recites that Himmler had already selected a large number of such
men for his purpose, but that Goering wanted the field picked over
again. Joel’s memo goes on to state:

‘“* * * the only suitable men are those with a passion
for hunting, who have poached for love of the trophy, not men
who have laid snares and traps. The Reich Marshal also men-
tioned fanatical members of smuggling gangs, who take part
in gun battles on the frontiers, and whose passion it is to outwit
the customs at the risk of their own lives, but not men who
attempt to bring articles over the frontier in an express train
or by similar means.

“The Reich Marshal Goering leaves it to us to consider
whether still other categories of convicts can be assigned to
these bands of pursuit commandos.

“In the regions assigned for their operations, these bands
whose first task should be to destroy the communications of the
partisan groups could murder, burn, and ravish; in Germany
they would once again come under strict supervision * * *.”

b. Membership in the Nazi Party Leadership Corps

The defendant Cuhorst again, along with Nebelung, Oeschey,
and Rothaug, is involved in the charge of membership in the
Leadership Corps of the Nazi Party. The declaration of criminal-
ity rendered by the International Military Tribunal includes all
the “leaders” in the hierarchy of the Nazi Party from the Reichs-
leiter down through Gauleiter and Kreisleiter, to Ortsgruppen-
leiter. It also includes the heads of the various staff organizations,
down to the staffs of the Kreisleiter.

The evidence will show that Cuhorst became a member of the
Nazi Party in 1930 and in 1933 was given the status of Gaustellen-
leiter. The defendant Oeschey joined the Party in 1931 and in
1940 was given the status of Gauhaupstellenleiter. Rothaug joined
the Party in 1938 and attained the status of Gaugruppenleiter.
All three of these defendants were therefore heads of staff organi-
zations at Gau level. The defendant Nebelung joined the Party in
1928 and soon thereafter became an Ortsgruppenleiter. All four
of the defendants, therefore, fall within the categories of the -
Leadership Corps specified in the decision of the International
Military Tribunal. .

The criminal activities of the Nazi Party Leadership Corps are
also set forth in the judgment of the International Military Tri-
bunal.* These included the persecution and extermination of Jews,

* Ibid.,, pp. 258-261.
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administration of the slave labor program, mistreatment of pri-
soners of war, and the lynching of airmen who had bailed out
over Germany. The evidence which we will offer will show knowl-
edge of and participation in all or most of these activities by all
four of the defendants.

c¢. Summary

In conclusion on count four, the prosecution wishes to point out
certain factors which it believes should be borne in mind in
considering the degree of culpability to be attributed to member-
ship in organizations declared criminal by the International
Military Tribunal. The charge of membership in these organiza-
tions, coupled with knowledge of the crimes that were committed
or participation in those erimes, is a very serious one. Its con-
sequences will, we believe, have to be more closely examined at
the conclusion of this proceeding, but certain factors can be
pointed out here and now.

It is true, for instance, that in a sense none of the seven de-
fendants involved in count four were ‘“full time” or “paid”
members of these organizations. All seven of them had full time
jobs as judicial officials but, under the circumstances which the
evidence in this case will disclose, we do not believe that this
fact is significant in estimating culpability.

It is true that the high officers’ ranks in the S8 held by Altstoet-
ter, Engert, and Joel were chiefly honorary. It was part of Himm-
ler’s calculated policy to draw support to himself from all quarters
by distributing honorary SS ranks and decorations. But those who
accepted special ranks thereby lent the weight of their names and
prestige to Himmler and to Himmler’s policies. If they did not
agree with these policies, they prostituted themselves for what-
ever prerequisites or security these shameful ranks and awards
might bring.

Where it can be shown, as it will be here, that the defendants
not only were fully familiar with the horrifying scope of Himm-
ler’s program, but also participated directly in its execution, it
should be considered no defense whatsoever that an individual’s
SS activities were extracurricular rather than his daily bread

and butter.

Similar considerations apply to the defendants who were mem-
bers of the Party Leadership Corps. Cuhorst, Nebelung, and
Oeschey were all members of the Party years before Hitler came
to power; all three of them, and Rothaug, too, played a leading
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role in Party affairs. They too, by the very nature of the positions
they occupied in the judicial system, to say nothing of the fact
that they were high in the Party councils, must have been aware
of the activities recited by the International Military Tribunal
as the basis for its declaration of criminality.

Indeed, the guilt of these seven defendants under count four
is, in many respects, deeper than that of many full-time officers
of these organizations. The defendants were highly educated, pro-
fessional men, and they had attained full mental maturity long
before Hitler’s rise to power. Their minds were not warped at
an early age by Nazi teachings; they embraced the ideology of the
Third Reich as educated adults. They all had special training and
successful careers in the service of the law. They, of all Germans,
should have understood and valued justice.

Conclusion

Crimes, theoretically and, more often than not, actually, are
these acts, which are so contrary to the moral conscience of the
community or so dangerous to the maintenance of a reasonable
degree of order, justice and peace in the community, that the com-
munity, by appropriate processes, demands their elimination and
suppression in the interest of the individuals who constitute the
community. Therefore, those within a nation or a state who insti-
tute proceedings to enforce this community decision as prose-
cutors, speak for the community conscience or community decision.
For this reason, criminal prosecutions within states or nations
are brought in the name of the State or the Commonwealth, or by
the use of words suitable to describe the offended community.

In this proceeding at Nuernberg, the world is the community.
The four nations which have written the substantive law under
which we proceed, their responsible government heads and their
elder statesmen, have proclaimed it as a codification of crimes
denounced as such by the moral conscience of that community
where the crimes we try were committed.

Therefore, although this indictment is brought in the name of
the Government of the United States, this case in substance is
the people of the world against these men who have committed
criminal acts against the community we know as the world. For
surely few spots on this earth are so remote that they have not
felt in some degree the disruptive, if not indeed the destructive,
impact of the criminal acts of these men or those others whom
they served and with whose acts they were criminally connected.
Therefore, unless all the countries of the world fight a continuous
struggle to match the moral conscience of the world which has
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been asserted here, the result will be a eynical Germany and an
apathetic amoral world whieh drifts aimlessly because it sees no
national conduct which matches the standards of moral conduct
which are proclaimed here. The true significance of these proceed-
ings, therefore, far transcends the mere question of the guilt or
innocence of the defendants. They are charged with murder, but
this is no mere murder trial. These proceedings invoke the moral
standards of the civilized world, and thereby impose an obligation
on the nations of the world to measure up to the standards applied
here.

Although this Tribunal is internationally econstituted, it is an
American court. The obligations which derive from these pro-
ceedings are, therefore, particularly binding on the United States.
True it is that two wrongs do not make a right, and equally true
that the crimes charged against these defendants and the other
leaders of the Third Reich were “so calculating, so malignant,
and so devastating” that they find no modern parallel. But, un-
derlying these crimes, there are myths, superstitions, and more
sophisticated distortions of philosophy which do not know national
boundaries. If we, of all nations fail to rise above these malignant
doctrines by actions which manifest a steady growth in national
fiber and character, then all that we do here will come to nothing,
and will leave us and mankind an easy prey to their next violent
eruption.

We have still other obligations here which must not be over-
looked. As was pointed out earlier, we have undertaken, together
with other nations, the task of preparing ‘“for the eventual recon-
struction of German political life on a democratic basis and for
eventual peaceful cooperation in international life in Germany.”

These proceedings are dedicated to that end. Punishment of
these leaders of Germany whose crimes made this task necessary
is only a part of what we seek to accomplish here. We seek to
resurrect the truth in Germany, and to reinvigorate those ideals
that have been so long desecrated. The people of Germany sense
the need for this, but they will measure our efforts by the measure
of our own devotion to the ideals which we proclaim.

The United States cannot evade the challenge of these respon-
sibilities. We can fulfill only the smallest part of them at Nuern-
berg. But Nuernberg must be a symbol, not of revenge or of
smug self-satisfaction, but of peace and good will among nations
and peoples. It is the crime of shattering the foundations of peace
and denying the very fact of humanity that is charged in this and
other proceedings at Nuernberg. It is by trying these charges
under law, and in quest of truth, that Nuernberg will find its full
measure of justification.
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B. Opening Statement for all Defendants*

DR. KUBUSCHOK (counsel for defendant Schlegelberger, speak-
ing on behalf of all the defendants) : May it please the Tribunal.
In the following statements I shall briefly describe the manner in
which the defense believes, by summarizing the treatment of in-
dividual general problems, it will expedite the trial. My following
statements are to be interpreted in that sense.

The prosecution views the development of justice in administra-
tion and jurisdiction during the period of the National Socialist
State. It limits its reflections to this period and perceives in every-
thing the consequent execution of National Socialist totalitarian
thought. It believes to be able to reduce all phenomena to this
denominator.

It must be the task of the defense to extend the boundaries of
this reflection beyond this period. The defense will show that no
new legal system was created, and that no new system of juris-
diction was developed. Thus, the historical development which had
been built on, also in the period from 1933 onward, must be pre-
sented in its fundamental traits.

The defense must also be aware of the difficulties encountered
in the treatment of the subject matter before a non-German court.
The difference between the Anglo-American legal system and the
German law, in accordance with which the acts of the German
defendants are judged, lies not only in the solution of individual
legal questions and problems, but is fundamental and systematic.
Anglo-American law appears to us vitally progressive by the
effect which decisions of the highest courts carry in setting prece-
dents. German law, on the other hand, is a codified law, much less
suitable to development by the administration of justice, but a law
which in itself demands observance of the legal standard. The
written law is inflexible. New concepts of the law cannot succeed
in the administration of justice as is the case in the gradual
development of the ‘“‘common law.” The German—as well as the
continental—principle of the codified law permits the incorpora-
tion of new legal concepts only through sudden changes [sprung-
hafte Veraenderungen] of the written law. Thus the supplemen-
tary laws of the penal code in force in Germany since 1877 show
an abrupt change at shorter or longer intervals. For this reason
the positivism of law has played a far more important part in
Germany since the end of the nineteenth century than has been
the case in legal systems outside the continent. Only the written

* This general opening statement by Dr., Kubuschok was made, as noted by the Tribunal,

“in behalf of all of the defendants.” (Tr. p. 4055.) Both this statement (Tr. pp. 4057—4083)
and those on behalf of each defendant (Tr. pp. 4084-4221) were delivered on 28 and 24

June 1547.
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law [statutory law] and not general ideas on morals and rights
constituted the directive for administration of law and justice.
Also in Germany this principle of absolute codification has, with
regard to its expediency, been the object of legislative discussion
for some time. Finally, in 1935, it culminated in the amendment
of article 2 of the penal code, and thus, a synthesis was found
between codified law and the development of law as interpreted
by the decision of the judge; and historical reflection on this event
will show the inaccuracy of the prosecution’s conclusion that, be-
ing instituted during the period of the National Socialist State,
it must of need be the product of National Socialist thinking and
its corresponding political aim. We shall prove that the funda-
mental basis for this norm was created by plans for reform
drafted long before 1933, and that the necessity of supplying the
judge with a means, enabling him to counterbalance the defects
of an absolutely codified law to a limited degree by analogous
application of a penal regulation had been realized long before
that. It was recognized that the multiformity of life, the constant
change of its forms with regard to social, political and economic
aspects could not be regulated by codified law alone; especially
so, because codified law always lagged one step behind the case
in need of settlement of law. Such cases could not, as is possible
in “common law,” be regulated and decided on by general concepts
of law; they merely gave cause for establishing new legal stand-
ards. This one example already reveals the necessity of dealing
with the existing German legal system and with plans for reform
entertained in Germany for decades. ’

German law will form the basis for all considerations. We will,
therefore, also have to deal with constitutional law and the tech-
nique of legislation. We shall proceed from the provisions of the
Weimar constitution. We shall observe there the legislative func-
tions of the Reichstag, the Reichsrat [Council of the Reich] and
the Reich President. It will be- shown that, since Bruening was
Reich Chancellor, the weight of legislation shifted in ever increas-
ing measure toward the right of the Reich President to issue
emergency decrees.

The turning point was formed by the Enabling Act [ Ermaechti-
gungsgesetz] of 24 March 1933 which represents the basis for all
future legislation. The cabinet was now empowered to pass laws
on its own aythority and even the right of the Reich President to
draft and promulgate laws was abandoned. Thus, under consider-
ation of article 56 of the constitution which allocated powers of
policy determination to the Reich Chancellor, the right to legislate
was practically conferred upon Reich Chancellor Hitler who, in
the absence of time, made increasingly extensive use of it. The
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lawful passing of a law and its legal effects will necessarily be the
subject of presentation.

Thus, we are faced with the legal problem of the binding effect
of the Fuehrer order. It will have to be examined whether this
Fuehrer order was a literal order in the meaning of the Control
Council Law, the effect of which is not to be looked upon as ex-
empting from guilt, or, at the most as mitigating, or, whether
we are not dealing here with a legislative act, to which this pro-
vision of the Control Council Law does not apply.

We shall have to deal with the entire legislative machinery as it
was developed at that time. It will be shown that meetings of the
cabinet took place even after Hitler’s cabinet had been formed,
that they were, however, of an essentially different character al-
ready than formerly. Questions were no longer put to the vote.
In individual questions of legislation too, Hitler stood on his right
as Reich Chancellor to determine directives of policy, in accord-
ance with article 56 of the constitution. As Hitler’s position grew
stronger, especially after, in August 1934, the positions of Reich
Chancellor and President of the Reich had been combined in his
person, cabinet meetings served actually only the purpose of
issuing Hitler’s instructions. In accordance with instructions,
members of the cabinet were to submit bills that concerned their
departments. In accordance with Hitler's request these bills were
submitted to other participating members of departments prior
to the cabinet meetings, in order to obtain their opinion and at
this stage only objections with regard to departmental competency
of other ministries were taken into consideration. The bill, thus
having become “ripe for the cabinet” [kabinettreif] was then
passed in the cabinet meeting without debate. Since the useless-
ness of the cabinet meetings thereby became obvious, they were
discontinued completely in 1937. Laws were then legislated by
means of a so-called circulation procedure [Umlaufsverfahren] in
which the individual ministers were given opportunity to voice
their objections. These objections could, however, deal with purely
departmental aspects only, whereas objections against a basic
political idea founded on one of Hitler’s instructions could not be
raised or remained ineffective. As we will show, this had, at the
same time, the effect of declassifying certain ministries and re-
sulted in their being subordinated to other ministries. This started
already in 1935. By the secret National Defense Law, the OKW,
[High Command of the Armed Forces], the Minister of Economics
as Plenipotentiary General for the Economy, and the Minister of
the Interior as Plenipotentiary General for the Administration of
the Reich, were brought into prominence as legislative bodies and
were combined in Board of Three [Dreierkollegium]. The other
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Ministries were subordinated to them and depended on them for
instructions. The Ministry of Justice was subordinate to the
Plenipotentiary General for the Administration of the Reich and
was permitted to present bills only through him. The Ministry of
Justice’s signature on a law was therefore only of nominal signifi-
cance; it indicated that the judicial departments had been con-
cerned with the contents of the law. We will show that after the
outbreak of the war the Ministerial Council for National Defense
was added as legislative body to the Board of Three. Here too,
the Ministry of Justice was subordinated to the Plenipotentiary
General for the Administration of the Reich, who was a member
of the Ministerial Council for National Defense. Bills were drafted
in accordance with his instructions. If the initiative for drafting
a bill came from the Ministry of Justice itself the Plenipotentiary
General for the Administration of the Reich had to eoncur in the
matter.

To judge the position of the individual defendant in the Min-
istry, a detailed presentation of the organization of the judicial
administration becomes necessary. We must deal with the problem
of subordination of the various offices in their relations with each
other. In particular, the defense will attempt to give the Tribunal
a picture of the actual workings of the Ministry of Justice. Within
the framework of a bureaucratic organization the sphere of ac-
tivity of a minister, an under secretary, division chiefs, subdivi-
sion chiefs, a Referenten, and co-workers [Mitarbeiter], will be
defined and certain organizational changes wrought in the course
of time will be taken in consideration. The scope of authority
pertaining to the superior-subordinate relationship is also of im-
portance. Of equal importance are the limits of sighing power
fixed for each individual official of the Ministry of Justice as well
as the degree of responsibility he assumed whenever he affixed
his signature. A signature does not always imply the assumption
of a responsibility nor does it always signify that someone in
particular was charged with the handling or discharging of a
specific task. A document has quite frequently been submitted to
an official of the Ministry of Justice for the sole purpose of having
him take official notice of its contents, i.e., the only object being
to apprise the official in question of some measure or other. This
method of passing on information, of course, could serve many
other purposes which remain to be discussed. A simple request,
however, to take official notice, combined with an accompanying
acknowledgment of receipt signed by an official, never meant that
the official had, by afﬁ_xing his sighature, assumed responsibility
for the matter on hand. Finally, there remains the problem of
throwing light upon the relationship existing between individual
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departments of the Ministry of Justice and that of defining the
meaning and aim of a cosignature. The act of cosigning indicated
primarily that the subject matter and its treatment as viewed
in the light of the cosigner’s own field of activity, i.e., from an
expert’s point of view alone, gave rise to no objections.

A study of departmental limitations will afford ingight into the
nature of the judiciary in its relationship with, and its dependency
on, other Reich Ministries and Party offices. An understanding of
the reciprocal connection between the Ministry of Justice and the
Reich Ministry of the Interior, as well as the limitations imposed
upon both will yield enlightening information on many questions.
We shall also find these necessary connections with other Minis-
tries existing before 1933 and thereby refute the assumption of
the prosecution that these intersectional connections which are
to be found in any system of government constitute a creation of
the Nazis and were adopted by them for the purpose of achieving
their own ends. It will be necessary, in this connection, not only
to discuss the strictly legal aspects involved, but also to show what
the actual conditions were with respect to power and authority.
We will have to reconstruct the events as they occurred at that
time in a state under dictatorship and show what legal conse-
quences a necessary examination conducted from the viewpoint of
constitutional law will yield. The question will be raised as to
what would have been the consequences of a failure to comply
with an order, and would obedience, therefore, legally exclude
guilt. A factor of great importance in considering that problem
is the determination of the relationship between the judiciary and
the police. The effective role played by Himmler, as chief of the
entire police force, must also be taken into consideration. The full
presentation of facts will show how the police interloped in affairs
of the judiciary, and how this interference led, during the course
of the years, to an appreciable weakening of the position held by
the judieiary. We shall see what means were and had to be em-
ployed to fight that battle. The contrast between the position of
the justice administration which was weak by nature and that
of the police which was equipped with all the instruments of
power it employed ruthlessly through the offices of Himmler and
Hitler will become manifest. Again and again one will perceive
how the judiciary was confronted with accomplished facts, how it
strove to defend or recapture lost ground, how all of its activities,
as a matter of fact, were overshadowed by the constant pressure
and expansionistic aims brought into play by the police. It will
be shown how everyone in the Ministry sought to retain as a last
bulwark the concept of the constitutional state for practical
usage. It will be brought out how the police, beginning with the
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protective custody order and ending up with the establishment
of its own preserve in the concentration camps and the subsequent
creation of its own SS jurisdiction over its members finally se-
cured their exemption from the judiciary. Yet in spite of the
constant rivalry between the judiciary and the police we must not
lose sight of the fact that certain contacts between both offices
had to be maintained because of the very nature of German crimi-
nal procedure. Since the judiciary had no investigation agencies
of its own, it was dependent upon the cooperation of the police in
that respect. Finally, I shall also show how Himmler attempted to
wrest all public prosecutor offices from the justice administration
for systematic absorption by his police machine, although he did
not succeed in doing so. When the unique position held by the
judiciary within the entire administrative system is made clear
in the presentation, one will become aware of the difficulties of
the situation in which the judiciary found itself in this battle. We
need but have a clear conception of the difference in denotation
of the terms “dictatorship” and ‘“‘justice” in order to gain an
appreciation of the difficulties of that situation. The dictatorship
derived both stimulus and pattern from the Party in its manifold
manifestations. We will show up the predominance and influence
of the Party offices, some of which were legally established, and
demonstrate how both expanded in all directions and by the em-
ployment of any and all means through the person of the Fuehrer
of the Party, namely the dictator.

The defense will show, at the proper time, how the Party sought
to push its interests ruthlessly in opposition to the judiciary. The
activities of the Party constituted a perpetual obstacle to the
progressive administration of justice. It will be shown how the
Gauleiter, either directly or indirectly through Bormann, deliber-
ately added fuel to Hitler’s repugnance against the judiciary and
thereby shoved the Reich Ministry of Justice into a spot similar
to that of an isolated animal at bay.

The various aspects just outlined will also furnish us with a
broad foundation for those laws to which objections were raised
in the indictment, and the substance of which we shall subject to
an exhaustive examination.

We will show, when dealing with the problem of violation of
the principle nullum crimen sine lege, that all those laws with
which the indictment is concerned and which had been made retro-
active do not furnish a basis for punishment. The punishable
offense itself, to which they referred, had already been made pun-
ishable by laws in force at the time the deed was committed.

The rules of penal laws were not only already part and parcel
of the general body of law, but had also been fixed long before
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by virtue of positive law at the time the appropriate supplemen-
tary laws went into effect. In every instance revisions were applied
only to the evaluation of a crime in relation to the amount of
punishment. Since the prescribed rules of the German Penal Code,
generally speaking, did not allow a judge much leeway in award-
ing punishment, it was found necessary to provide for changes
with regard to the fixing of penalties.

We will show that conditions of public distress in Germany were
in each instance responsible for the changes and, furthermore,
that these legislative measures were, above all, inspired by crimi-
nological propositions that had played an important part in
scientific discussions long before 1933. We will also show that the
drafting of such legislative measures was strongly influenced by
the knowledge and experience of other countries.

We shall have to proceed from the assumption that a retroac-
tive measure characterized only by an increase in severity of
punishment does not constitute a violation of the principle nullum
cerimen sine lege according to common German continental legal
conceptions.

If the prosecution should ccnstrue the substance of various
laws as crimes against humanity, we will have to enter into an
investigation of the actual living conditions which gave rise to
the necessity for the legislation of strict measures. One of the
cardinal determinants of any system of penal law is the principle
of the deterrent influence of punishment. Variations in the forms
and uses of deterrents are at all times dictated by circumstances.
Thus, when living conditions everywhere are at high tension,
deterrents, if they are to be effective at all, must be accompanied
by a corresponding increase in severity of legislative measures.

Some of the legal terms found in German court decisions that
are to be examined by the Court will require explanation. Such
terms as “dangerous habitual criminal,” “perpetrators of crimes
of violence, juvenile major criminals,” “public enemies,” “aso-
cials,” and “criminal type” [Taetertyp]. In defining these terms
it will become apparent that they were used as necessary aids
in the quest for laws and that they represented, by no means, a
one-sided attempt at increasing the harshness of measures in the
administration of justice. These terms were established for the
purpose of setting up clear-cut, definable boundary lines encom-
passing a definite group of major criminals. Such a move paved
the way for pronouncements of restricted judgments, i.e., less
severe ones upon those who did not fall within that group.

In answer to the question of sterilization, we shall outline its
historical development in Germany and other countries both in
theory and practice. We will find that sterilization, as a program,
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was advocated long before 1933 in Germany and even found cham-
pions in Socialist and church groups. Closer examination of the
law under consideration will reveal the great care and caution
exercised in hedging in its specific provisions. Should the law
itself, however, lie beyond the pale of any possible extensive ex-
planation, we shall then furnish proof that it has never been
misapplied for political or race-political purposes.

The subject of euthanasia will be dealt with at length and
judged with fairness and justice. We will show that the measures
originated with Hitler himself, and in the Chancellery of the
Fuehrer. We will also show—and this is symptomatic of the posi-
tion held by the judiciary in the administration—that the judi-
ciary did not receive word of the existence of those measures
directly but in trailing stages from outside sources. We will bring
out how the Ministry of Justice attempted to thwart the execution
of those measures, and then disclose how those same attempts led
to a premature discontinuance of the program. In order to decide
the question of whether the judiciary is responsible for these
measures, which they neither caused to be put in effect nor carried
out, we again must consider the actual existing facts.

A trial which concerns verdicts rendered by various courts
calls for a study of the organization of these courts as well as
their manner of functioning. We will deal with the structure of
the Special Courts and of the People’s Court as well as the courts
before them. We will consider whether the Special Courts are
extraordinary courts in the sense of the indictment, which were
prohibited by the constitution. We will also define the term “extra-
ordinary court,” and we shall see that a court which has not been
established for the purpose of bringing certain persons to trial, but
for the purpose of passing judgment on certain punishable acts
cannot be considered an extraordinary court. The legal regulations
which are prescribed for proceedings in Special Courts and which
deviate from regulations prescribed for regular proceedings will
be scrutinized with regard to extent and purpose. We will deal
with the structure of the People’s Court in like manner.

In order to discuss these questions, it will also be necessary
to give the Tribunal a clear-cut, plastic picture of German crimi-
nal procedure. We hope to be able to achieve this by interrogating
an expert on the characteristic features of German criminal pro-
cedure. Thus, we will be able to show the fundamental differences
between German and Anglo-American criminal procedure. We will
become acquainted with the preliminary proceedings as well as
with the actual main proceedings. Preliminary proceedings are in
the hands of the public prosecutor. The necessary investigations
to ascertain the facts of the case must be carried out with the

115



aid of the police and through its own or judicial interrogations.
The public prosecutor is bound by law to an objective consider-
ation of the matter. The prosecutor in so doing of course repre-
sents the instance which later on submits the indictment in court;
yet he is under obligation to draw up the indictment not as an
agent of an interested party, which he will represent later on in
the main proceedings, but as a purely objective agent engaged in
clearing up the facts of the case. He is also charged with procuring
and submitting facts which serve the purpose of the defense.
After the facts of the case have been established in this manner
and the transcript of the interrogations of the defendant, the
witnesses, and the experts as well as the record on any inspec-
tions, seizures, or searches have been recorded to the court, then
the public prosecutor draws up a written indictment and submits
to the court the documents which contain the entire material col-
lected by him with the request that a date be set for the trial.
In considering the question whether action should be brought, or
whether proceedings should be quashed beforehand, he must take
into consideration whether the findings are sufficient to justify
the suspicion that a punishable act has been committed. This
question will then be examined by the court, which has to decide
on the opening date of the trial. If, in the opinion of the court,
the findings as laid down in the documents are not sufficient to
warrant a conviction of the accused, then the court may decide
against instituting trial or it may request the public prosecutor
to collect further material, which will be of an exonerating nature
also. After the trial has been ordered, the proceedings are entirely
in the hands of the judge, and in the case of the courts attended
by several judges [Kollegialgerichten], in the hands of the presid-
ing judge. By studying the documents, the court finds out how
the preliminary proceedings were conducted as well as the results
obtained. However, except in a few instances, the court may make
use of the preliminary proceedings for informational purposes
only, so to speak, only as a jumping-off point for the main proceed-
ings, which alone are decisive for the final decision. In these main
proceedings the oral principle alone applies. Only that which is
presented at these proceedings by the defendant himself, by wit-
nesses, experts, and documents can be considered by the court in
passing judgment, but not the interrogation transeript of the
police or the public prosecutor. The presiding judge guides the
proceedings. He examines the defendant who can make statements
pertaining to the case in question, but who may not take the stand
as a witness as is the case in American proceedings and who can
also not be sworn in. Should the public prosecutor or the counsel
for the defense desire to ask questions of the defendant, they
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may do so only through the presiding judge. The examination of
the defendant is followed by the hearing of the witnesses and of
the experts. This is also carried on by the judge. The public prose-
cutor and the defense counsel have the right to put pertinent
questions to the witnesses and to the experts, which the judge
must permit in accordance with the regulations within the frame-
work of the code of criminal procedure.

The role played by the counsel for the defense must be described
in detail. In comparison with his role in the Anglo-American pro-
cedure, he is not so important here. Whereas in Anglo-American
procedures the prosecution as well as the defense, so to speak as
two parties, submit their case for the decision of the court, in
German procedures the investigation of the facts of the case in
the trial, the rules concerning the extent of evidence to be col-
lected, the serving of summons to witnesses for the prosecution
and defense, without the prosecution or the defense filing any
requests, are in the hands of the court. According to that, the
public prosecutor and the counsel for the defense in reality only
support the court in investigating the facts of the case, which is
the duty of the court itself. Because of this role played by the
counsel for the defense, it follows that in German criminal pro-
ceedings the defendant is represented by a counsel only in a com-
paratively small percentage of cases, and in all the other cases
the defendant just does not employ a counsel for his defense.

The question regarding the contesting of a verdict rendered by
a court of first instance demands thorough clarification. In this
connection, we will demonstrate the meaning and the purpose of
the nullity plea and of the extraordinary objection. We will prove
that it was not National Socialistic thinking in terms of violence
[ Gewaltdenken] which gave rise and impulse to their introduction,
but rather considerations regarding the technique of procedure.
By extending the competency of such courts, which had to decide
only in one instance, the necessity arose for a higher instance to
be able to take care of reviewing decisions. To be sure, consider-
ably eased regulations regarding the review of verdict rendered
by special courts had already been introduced when these courts
were first established. However, these regulations proved by pro-
viding a resumption of proceedings [Wiederaufnahme des Ver-
fahrens] insufficient in practice, particularly after it became evi-
dent that economic offenses called for uniform laws throughout
Germany. Considerable divergence insofar as the legal interpre-
tation of the new laws was concerned and with regard to the
meting out of punishment became apparent in the procedure of
the different courts, through a constant surveillance, which be-
came especially necessary in view of the changing economic con-
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ditions. To obtain uniformity in this respect, new opportunities
for additional legal redresses were created. We shall demonstrate
that the nullity plea is a method of procedure which has been
taken over from the former Austrian law. The diversity in legal
conceptions concerning the principle of ne bis in idem [double
jeopardy] with regard to legal remedies will be treated in this
respect.

The indictment also makes it necessary for us to decide how
far a state may and can consider itself competent to extend its
power to punish [Strafgewalt| acts committed abroad. Is it con-
sistent with international law to prosecute foreigners for punish-
able acts committed abroad? The extent to which a state may
take it upon itself to take action for acts committed abroad de-
pends on whether such state inclines toward the principle of
personality [Personalitaetsprinzip], the principle of territoriality
[Territorialitaetsprinzip], the principle of protective law
[Schutzrechtsgrundsatz], or the principle of universal law
[Weltrechtsgrundsatz]. As can be seen from a study of compara-
tive law and from the history of law, diverse and variable opinions
are held about this in the different countries, and the science of
international law after the First World War shows this in par-
ticular. We shall point out the basic principles which are contained
in sections 3 and 4 of the Penal Code of 1870, and we shall find
again in the Supplementary Law (Novelle) of 6 May 1940, which
extends the sphere of authority of the penal law, and which is now
being assailed by the prosecution, ideas drafted for the reform
of the penal law conceived long before 1933. article 153a of the
Code of Criminal Procedure is,.to a certain degree, intended to
act as a safety valve against a too exaggerated application, and
has in fact greatly reduced prosecutions, and it shall be dealt with
in this context.

The discussion on the introduction of German law and the estab-
lishment of German courts in the Protectorate will cover the three
decrees of the Ministry of Justice, which were also issued as a
result of a decree published by Hitler in the form of a law, and
an ordinance supplementing this decree, both of which were not
countersigned by the Reich Ministry of Justice. In this connec-
tion, it is necessary to clarify the international relations existing
between the so-called Protectorate and the German Reich. Are we
concerned with a bilateral international treaty negotiated between
Hacha and Hitler, an intervention, an annexation, or an occupa-
tion? From the subjective point of view, what the German public
and what the defendants actually knew about conditions then pre-
vailing will be decisive in each case. We shall have to discuss here
and at other occasions—and this is not dependent on the above—-

118



whether within the scope of the indictment concerning a crime
against humanity, the actually selected form of legislation and
administration of justice is not also justified in its scope under
different international conditions. Can one, to give an example,
consider it inhuman if members of the Protectorate were sub-
jected to the provisions of the German Criminal (Penal) Code
regarding treason and high treason, if the provisions of the law
governing occupied territories would also have justified the same
penalties for aiding and abetting a hostile army?

With regard to the introduction of German law in the Eastern
territories we must first of all consider that they were essentially
divided into the following three groups, namely:

1. Territories which were part of the Union of Soviet Repub-
lics after September 1939 ;

2. The so-called Congress Poland [Kongresspolen], the prin-
cipal part of the Polish Republic, which was administered under
the designation of Government General, and finally;

3. The western parts of Poland, which before 1918 were made
up mainly of the German provinces of Poznan, Upper Silesia, and
other small parts of provinces. German jurisdiction was intro-
duced only in areas mentioned under 3, and they were designated
as “Incorporated Eastern Territories.” The former Russian terri-
tories mentioned under 1 were subordinate to the military and
civilian governors, and the Government General mentioned under
2 to Governor General Dr. Frank. Both these groups were com-
pletely outside the administrative competency, or even the sphere
of influence, of the Reich Ministry of Justice.

If, therefore, we have to concern ourselves with the question of
the introduction of German jurisprudence only in the so-called
Incorporated Eastern Territories, then we shall call attention to
a point of view widespread in science and actual application,
whereby a declaration of war renders treaties [staatsrechtliche
Vertraege] meaningless between the parties at war. Not only was
this point of view especially advocated in a detailed justification
by the Reichsgericht, as the German Supreme Court, already after
1918, but it was also championed in French works on interna-
tional law, as for instance in Foignet’s Droit International Public
[International Public Law]. It will be shown that other states
have in fact also accepted this point of view. The recognition that
this viewpoint concerning international relations was actually
followed in practice will be shown by an agreement concluded
between Germany and the Soviet Union, which pertains to judicial
procedure in civilian matters in Polish territories incorporated
into the Soviet Union in 1940.
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The answer to the question—which has already come up many
times during the examination of witnesses by the Court—namely
the question, whether it was permissible to apply the criminal
ordinance for Poles [Polenstrafrechtsverordnung] also to those
Poles who did not come to Germany of their own volition, will
depend on whether we consider the introduction of German juris-
diction in the above-mentioned extent admissible. I don’t believe
that the evidence presented by the prosecution covers a case which
proves that a Pole who did not come to Germany voluntarily, was
sentenced. Generally speaking however, we will have to take into
consideration the fact that the Pole who came to Germany was
subject to that law which then applied in his former place of
residence.

So that the jurisdiction in so-called Night and Fog [Nacht und
Nebelsachen—NN] cases, can be judged, we shall put in evidence
that in the main the military courts alone were competent. Sec-
tion 8, paragraph 2, of the Decree for Military Jurisdietion During
Wartime [Kriegsstrafverfahrensornung] formed the legal basis
for handing over those cases to the general courts. This decree
concerning military jurisdiction during wartime and special oper-
ations was issued on 17 August 1938, and published in the Reich
Law Gazette 1939, part I, page 1457. It was only signed by the
Fuehrer and Reichskanzler and by the Chef des Oberkommandos
der Wehrmacht [Chief of the Supreme Command of the Armed
Forces].

This decree fixes the scope of military jurisdiction and subordi-
nates all foreigners and Germans to this military jurisdiction for
all eriminal offenses committed by them in the area of operations.
According to section 3, paragraph 2, of this decree, military courts
however are to prosecute such crimes only if it is judged necessary
for military reasons. It is within their discretion to turn over
the prosecution of criminal cases to the general courts.

On the basis of this legal foundation, and in accordance with an
agreement between the Chief of the Armed Forces Legal Depart-
ment, Dr. Lehmann—who has appeared here before the Tribunal
as witness—and the former Under Secretary Dr. Freisler, prison-
ers held in Night and Fog cases were placed before a German
court in the sense of paragraph 30 of the Hague Regulations on
Land Warfare.

The fact that the proceedings [of an NN case] were kept secret
in all its phases was justified for military reasons. According to
paragraph 6 of the basic treaty of the Hague Regulations on Land
Warfare, military interests come first, and then comes the pro-
tection of the civilian population. The administrators of justice
could not decide about the scope of the military interests. It
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could never be the task of the civilian judicial authorities to judge
whether the military commanders correctly interpreted the com-
petition of military necessity in the sense of subparagraph 8 of
the introduction to the basic treaty of the Hague Regulations on
Land Warfare.

Within the framework of these military necessities we will also
clarify the motive of intimidation which follows from this, A
deterrent could, according to the views of the parties concerned,
be achieved only by the severest punishment, with a judgment in
the enemy country. The legal basis for this was given without
more ado in accordance with those existing provisions of military
law which correspond to international law. It concerned cases
throughout which can be punished with death, according to gen-
eral military law, such as espionage, sabotage, aid and comfort to
the enemy, and illegal possession of arms. Is it then a violation of
the law of humanity if allowance was made for the principle of a
deterrent in another manner, and standards were introduced into
the proceedings before the courts in Germany which, regarded
absolutely, are attacked by the prosecution, but which have been
introduced here to avoid an administration of justice which would
pronounce the death sentence excessively? We will prove that in
the proceedings-before the Night and Fog courts, sentences of
imprisonment were pronounced in an overwhelming proportion,
and that the quota of death sentences was very small. It will be
clearly shown that the deviations from the normal proceedings
which were shown by the Night and Fog proceedings were all
conditioned by the principle of secrecy. A full consideration of
German criminal procedure will show that many limitations in
the leading principles of German criminal procedure mean either
no disadvantage at all, or at any rate merely a far lower degree
of disadvantage than it may appear to a person accustomed to
thinking only along American principles of procedure.

Article 3, paragraph 2 of the Rules of Military Criminal Pro-
cedure will also prove that the Night and Fog prisoners had been
handed over to the civil authorities only for the purpose of the
execution of the criminal proceedings, and that moreover the
power of disposal over these prisoners was reserved for the offices
of the Wehrmacht.

When we see that the Night and Fog proceedings had been taken
over by the judicial administration by virtue of an order of the
Fuehrer and by virtue of the delegation of the military authorities
competent therefor, the question of the relationship of interna-
tional law to the German State law will also be submitted for
consideration. The German science of political and international
law has always unanimously advocated the view that state law
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takes precedence over international law. This would be of signifi-
cance in each case for the question of a consciousness of injustice
on the part of the defendants.

The prosecution has also concerned itself with “lynch justice”
[Lynchjustiz]. The defense will present documents proving that
the judicial authorities eriminally prosecuted, in spite of the
violent opposition of the Gauleiter concerned, Germans who had
mistreated or shot Allied fliers forced to abandon their planes,
and that they protected Germans who treated such Allied fliers
humanely. This positive attitude of the judicial offices will con-
stitute an illustration of the relations of the powers [Machtver-
haeltnisse] at that time. The Party and the police in their attitude
were opposed to each other. The leader of the Party Chancellery
had ordered all State and Party offices not to interfere with the
execution of “lynch justice” on Allied fliers. The Minister of Jus-
tice could not ignore this order. He applied it in a manner that
could be interpreted as quashing the proceedings. This weaken-
ing of an order instigated by the Party and the cases in practice
mentioned show here, too, the basic tendency in the consideration
of the actual relation of the powers.

Arguments from the aspect of reprisal will also be made, which
are supplementary to the question of “lynch justice.”

The German Law of Pardons needs also to be presented and
dealt with in detail, since it represents the basis, after all, for the
proper evaluation of numerous documents presented by the prose-
cution, including the report lists of the Reich Ministry of Justice
in matters of the death sentence. It has been fully codified, and we
will refer to the numerous legal provisions. The entire system of
pardon will justify the statement that it was most painstakingly
built up with every safety measure and must withstand any criti-
cism as a system. The law of pardon was incumbent upon the head
of the State. Hitler transferred his executive power to Reich
Minister Thierack, even for death sentences, whereas the latter’s
predecessor in office, Reich Minister Guertner, and after his death,
Under Secretary Schlegelberger, were restricted in the execution
of the law of pardon in that they could recommend to Hitler to
pardon a person sentenced to death, but they themselves could not
pardon a person. What resulted is necessarily an orientation to-
ward the utmost which could be obtained from Hitler. The manner
they used and how the whole tendency on the part of the partici-
pating offices was to exhaust fully the possibilities for pardon
which were offered will be shown in the evidence.

From the individual provisions we will see that in matters of
death sentences, for example, the Oberstaatsanwalt, regardless of
whether the condemned person had personally submitted a peti-
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tion for pardon, had to make a thorough report on the question of
pardon after he first gathered the attitude of the court, the pre-
siding judge, the prison authorities, the police, and still other
offices prescribed in special cases. This report goes to the General-
staatsanwalt who on his part must then state in detail his attitude
about the pardon report. In the Reich Ministry of Justice, special
Referenten had been appointed for dealing with pardon questions.
These Referenten were supported by numerous co-workers. The
co-worker had to present an opinion with an exact report of the
facts, an opinion on the legal question of the individual case, a
criticism of the judgment with regard to the factual and legal
aspects, and a detailed statement on the question of pardon. The
Referent, on his part, as well as the division chief, had to add
their attitude to this opinion. Only if all reporting offices, the co-
worker, the Referent, and the division chief unanimously recom-
mended that the sentence be carried out was the matter designated
as a so-called smooth affair [glatte Sache]. In this case the
Referent in charge of death sentences reported personally to the
Minister, calling special attention to all the circumstances of the
case worth remarking on. On the other hand, even if one of all
these participants recommended commuting the death sentence to
a prison sentence, then the co-worker had to present his detailed
opinion in person to the Minister; and the Referent, the division
chief, and the under secretary stated their attitude at the request
of the Minister.

The same procedure was also used in principle in cases of so-
called immediate execution [Blitzvollstreckung]. This concerned
cases from the last years of the war, in which the facts of the
caseé and the legal question to be decided on were straightforward;
moreover, it concerned cases in which, on account of the fact
that the deed had caused considerable stir among the public, a
special deterrent effect should be obtained by carrying out the
sentence as soon as possible after the deed had been committed
and judged. The only difference in dealing with these immediate
executions and the usual procedure was that all reports and opin-
ions were given by telephone, telegraph, teletype, or verbally, and
on account of its being a straightforward case no files were sub-
mitted.

The indictment also contains the charge that the amnesty laws
were administered according to political view. The provisions in
question will be discussed in detail when the evidence is presented.

Hitler’s constitutional right to quash pending criminal proceed-
ings [Abolitionsrecht] will be shown in its practical meaning.

Regarding the carrying-out of sentences we will deal with the
legal provisions and the regulations applicable in penal institu-
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tions. The defense will prove that no crimes against humanity
were committed in penal institutions of justice by its officials with
the exception of occasional violations which are unavoidable even
under the best directions. The rules of the strict legal provisions
of the German Penal Law against the ill-treatment of prisoners
will emphasize this point. The cases mentioned which date from
the last days before the collapse offer, as a singular sign of that
moment, no basis for a general judgment of the German execution
of punishment and will be referred to as each individual case
comes up.

The action of the Spruchrichter dealt with in the indictment
and the charges raised in this connection will bring the legal posi-
tion of the German judge up for discussion. We shall see the judge
as an independent official who is not bound to directives but only

to the law. We will discuss the positivism of the German inter-

pretation of law. We will deal with the prosecution’s charges aris-
ing from the directing regulations. We will show that they are
merely a reference to the motive and aims of the law in question,
and that they, to some extent, give a clear conception of the policy
of the legislator regarding crime. They are a clue to the way in
which the legislator imagines punishment should be awarded by
the judge. They are in no case a general directive or a directive
pertaining to an individual case.

In dealing with the position of the public prosecutors we will
refer to the principle of legality which is laid down by law, and
according to which the public prosecutor was bound to prefer a
charge as soon as there was sufficient suspicion that the eriminal
facts as laid down in a legal provision existed.

In coneclusion the defense will also deal with the legal questions,
arising from Control Council Law No. 10 itself. We know that
the Tribunal has been called together in order to pass judgment
on the basis of this law.

On the basis of this actual fact and in compliance therewith,
we will for practical reasons refrain from repeating the relevant
objections already raised in the proceedings before the IMT and
other proceedings before similar Tribunals in session. On account
of these considerations we will restrict ourselves to the real legal
questions as to whether an indictment is permissible from the
point of view of conspiracy in war crimes and crimes against
humanity of-Control Council Law No. 10. In this respect my col-
league, Dr. Haensel, will provide detailed statements hereon in due
course.

At the beginning of the evidence for the defense and in connec-
tion with the opening statements on behalf of the individual de-
fendants, the defense intends to call in two experts for the legal
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questions of general interest, namely Dr. Jahrreiss, Professor of
Public and International Law at the University of Cologne, and
Dr. Niethammer of Tuebingen, formerly attorney at law, now
Honorary Professor of Criminal Law and Criminal Procedure.

As far as documents being introduced with regard to the gen-
eral questions discussed—

We will not be able to produce Dr. Jahrreiss at this time.
Professor Jahrreiss cannot get away; he will only be available
later on in July, and perhaps a suitable moment will come then
when he can be examined when we have dealt with the cases of
the officials of the Ministry of Justice.*

As far as documents being introduced with regard to general
questions discussed, they will be handed over during the defense
of the individual defendants. For the purpose of survey we will
at the conclusion hand over the documents relative to a particular
subject compiled in a special document book.

The defense has distributed the subjects which have arisen as a
result of my survey among the individual counsel for the defense.
Counsel in question will go into these cases during the proceedings
and in particular at the time of the closing statement.

The subjects are classified in the following manner:

1. General questions on public law and international penal law
—Dr. Schilf.

2. Legislative—machinery and technique—myself [Dr. Kubu-
schok]. :

3. Relationship between judicial authorities and police—myself.

4. Relationship between judicial authorities and the Ministry
of Propaganda and the news service in the Nazi State—Dr. Schilf.

5. System and structure of Reich Administration of Justice—
Dr. Schilf.

6. Introduction of German law and German jurisdiction in the
Protectorate and the Occupied Eastern Territories—myself.

7. Sovereignty of justice in the incorporated and occupied terri-
tories—myself.

8. German court organization, Special Courts and People’s
Court—Dr. Brieger and Dr. Grube.

9. German criminal procedure—Dr. Doetzer.
10. Extraordinary objection—Dr. Grube.
11. Nullity plea—Dr. Schilf.

* Professor Jahrreiss appeared as a defense witness on 25 and 26 June 1947, Extracts from
his testimony are reproduced below in section IV D. Dr. Niethammmer did not appear as a
witness.
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12. Retrospectiveness of penal laws and legal analogy—Dr.
Aschenauer and Dr. Schilf.

13. Types of perpetrators—Dr. Schubert.
14. Military penal law—Dr. Koessl.

15. Independence of judges and directive measures—Dr. Asch-
enauer and Dr. Schilf.

16. Law of pardon—myself.

17. Execution of sentence—Dr. Marx.

18. Lynch law—Dr. Orth.

19. Sterilization and Euthanasia—Dr. Orth and myself.

20. Conspiracy and Control Council Law No. 10—Dr. Haensel,
Dr. Doetzer, and Dr. Wandschneider.

May I now begin making my statement for the defendant
Schlegelberger?

PRESIDING JUDGE BRAND: Do you have that in the translated
form for us? We have it, thank you.

C. Opening Statement for the
Defendant Schlegelberger’

Dr. KUBUSCHOK: If, in my statement concerning the defense
in general,’? I have just pointed out that the administration of
justice in the National Socialist State cannot be judged separately
but must be judged in the light of the whole administration of the
Reich and its head, the dictatorship, I shall have to refer thus
in defending the defendant Schlegelberger again and again to his
personality, quite apart from dealing with the objective facts as
propounded by the prosecution in order to judge and interpret
actions in their proper light.

Franz Schlegelberger was, after many years of service to both
the administration of justice and the jurisprudence, already Under
Secretary when Hitler came to power. He kept this position until
August 1942 when Hitler, according to his pronouncements wanted
to build up a National Socialist administration of justice. Schlegel-
berger had always been dealing with civil law. We will outline
this, his activity, in general. When in January 1941 after the
death of the Minister of Justice Guertner, he took over the ad-
ministration of the Ministry of Justice as the then oldest Under
Secretary according to rank, so to speak; only then did he, in this

1 Tr, pp. 4084—4089.

2The general opening statement on behalf of 2ll defendants is reproduced immediately
above, section III B.
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position, and to the extent of that position, have to deal with
eriminal cases.

If the prosecution on account of this, his position, has indicted
him on these individual counts and included him in the common
legal framework of conspiracy, the defense will first of all show
that Control Council Law No. 10 does not provide a legal basis
for an indictment of conspiracy to war crimes and crimes against
humanity. My colleague, Dr. Haensel, responsible for the entire
defense, has taken over this subject and will make the necessary
statements and put forward motions. In addition, I, myself, will
submit sufficient evidence to prove that with a person of Schlegel-
berger’s caliber, conspiracy and violent thinking are incompatible.
I shall submit proof, as to his basic attitude during the whole
of his tenure of office, that he could never have either favored
or promoted principles of violent thinking, that on the contrary,
all his activities were aimed at preventing or at least modifying
the course set by Hitler’s dictatorship. We shall see, how he
wrestled with the opposing forces of the Party, and how unequally
distributed the powers were, and how his defensive attitude was
breached but forcibly. We shall learn how much Hitler had always
disliked the administration of justice and its expert administra-
tors, and that, at a time, when not only the whole of the admin-
istration in Germany but also the entire public life, even to a
certain extent private life, had already been “coordinated” and
shaped aceording to National Socialist ideas. On 20 August 1942,
he had to realize the fact that he had to build up a “National
Socialist administration of justice.” Does this not constitute the
truest judgment of Schlegelberger that he be judged by a man,
who after all, was best qualified to judge? Is it not evident that
the administration of justice under Guertner and Schlegelberger
had done their utmost to face the avalanche? Is Hitler not best
qualified to testify against the charges brought by the prosecution,
namely that Schlegelberger had lent himself to the carrying out of
National Socialist ideas of violence as personified by Hitler?

With this point of view in mind we shall have to judge the
defendant Schlegelberger: A man, known to us only by his work,
performed with integrity, and whose activities, viewed from Na-
tional Socialist aspects, Hitler criticized in the above-mentioned
way both in his Reichstag speech on 26 April 1942 and in his
decree of 20 August 1942. Such a person has a right to point out:
“The charges brought by the prosecution which superficially re-
garded, appear to be against me, and the charges that the prose-
cution has brought against me in order to incriminate me for my
10 years of service as Under Secretary cannot be judged as iso-
lated facts and without considering motives but must be evaluated
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as a whole.” Thus, we will best be able to gain breathing space
after the speech of the prosecution, which is necessary in order to
reach impartial judgment and which culminates in the conclusion
that Schlegelberger “had indeed played a prominent part in the
destruction of German law,” a reproach which he rightly rejects:
with which also the statement of the British Broadcasting Corpo-
ration on the occasion of his retirement from office in August
1942, namely, that with Schlegelberger, the last judge in Germany,
had disappeared—is incompatible.

Schlegelberger, under secretary for civil law, certainly knew
how to supervise the orphaned Ministry of Justice for a year and
a half in an administrative capacity. The one who succeeded him,
his appearance already threateningly forecast, and to the stem-
ming of whose course Schlegelberger devoted his whole self;
escaped ‘judgment. The aspect of being the representative
[Gesichtspunkt der Repraesentanz] which obviously has influ-
enced the prosecution esseritially, has to be disregarded.

We will also have to take the fact into account, that Schlegel-
berger’s position as interim administrator of the Reich Ministry
of Justice, did by no means equal that of a minister. If, in spite
of these hectic times when everything was being infected by the
National Socialist virus, he succeeded in retaining the position
taken over from Guertner, his decision alone to remain in office
until the limits of what could normally be expected of anyone,
certainly not an easy decision, would fully justify this step. Judg-
ing by his personality and studying in detail the real and true
situation during those years we shall explain what really was
behind the Rostock speech mentioned by the prosecution. Evidence
will be offered as to Schlegelberger’s real relations with the Party
and how this was evident in the policy he pursued concerning
questions of personnel.

His attitude toward Hitler will be subject to a careful examina-
tion. We shall be unable to do justice to this task if we do not also
acquaint ourselves with those who blindly followed Hitler, and
rendered the task of Schlegelberger and prior to that, Guertner’s,
so difficult. Freisler, his antipode, whom Hitler by entrusting him
with all matters concerning criminal law had made into a guardian
of National Socialist ideas within the Ministry of Justice and all
the other party officials who hated the last bulwark. of constitu-
tional thought.

With reference to individual counts of the indictment I shall
point out that as “seditious undermining of the military power”
[Wehrkraftzersetzung], so-called passive defeatism only became
a punishable offense in 1943, and it was precisely for this purpose
that the competency of the People’s Court was established as per
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decree of 29 January 1948. The practice of seditious undermining
of the military power, to which the indictment refers, therefore
did not take place until Schlegelberger’s retirement. At the time
of Schlegelberger’s tenure of office these cases of defeatism were
judged according to the Insidious Statement Law [Heimtuecke-
gesetz] and were not punishable by death but by a maximum
penalty of 5 years’ imprisonment. The extension of the German
criminal jurisdiction to include crimes committed abroad as well
was practiced before Schlegelberger took over the administration.

I shall deal in detail with the legal question of the extension of
German law to the occupied territories and I shall throw some
light on the origin and the application of the ordinance concern-
ing crimes of Poles and Jews. I shall show by means of the docu-
ments already submitted by the prosecution what demands were
made by the Party concerning the treatment of the Poles and Jews
and how these requests were opposed by law and in practice.
Schlegelberger’s general attitude toward the Jewish question
will be the subject of the discussion.

Even if the prosecution connects the defendant Schlegelberger
with the extradition to the police of so-called asocial persons as
well as of Poles and of Jews, the defense will prove that those
orders were only given according to an agreement made between
Himmler and Thierack in September 1942. Previous, special cases
only concerned direct orders by Hitler given to the police and
which could not be prevented by the administration of justice.
We shall see that the police had started during the time of Guert-
ner to remove prisoners from the prison by command of Hitler
if Hitler considered the sentence passed during the eriminal pro-
cedings, a too mild one. Only in order to prevent this if possible or
at least to restrict it did Guertner insist that he be informed of this
order at the same time as were the police. It was only because of
that request that the administration of justice dealt with these
matters at all. It will be proved that everything possible was done
in order to prevent extraditions to the police.

I shall also. speak of the practice of granting pardons and find
here also a confirmation of Schlegelberger’s general attitude.

The indictment also deals with the so-called euthanasia. We
shall see that Schlegelberger opposed the carrying out of the
euthanasia program soon after taking over the administration.
He obviously succeeded; for we shall establish that the measures
were stopped in August 1941 and were only started again at the
time of Thierack as can be seen from the meeting described by
the witness Suchomel.

Concerning sterilization, we shall offer abundant evidence to
prove that the practice of the courts for protecting the hereditary
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health of the German people was unobjectionable, that those
courts had examined conscientiously whether evidence as to the
facts required by the law had been submitted and especially sterili-
zation for political or racial reasons was never decreed. I shall
produce a witness to show that this procedure had been carried
out in an unobjectionable way, even where Jews were concerned.

Regarding the question of the Night and Fog cases, it will be
explained for what reasons and with which results the Night and
Fog cases were taken over by the general courts. It also will be
set forth what regulations were in force up to the date of Schlegel-
berger’s retiring from office. The extent and the consequences of
restricting the proceedings necessitated by maintaining secrecy
will be explained.

By submitting documents I shall present evidence about the
political development of the National Socialist State and the struc-
ture of its administration. I shall present documents referring
to legal provisions and their explanations concerning the questions
raised by the prosecution. Finally, I shall submit several affidavits
which deal with certain questions and help to form a judgment
of Schlegelberger’s entire personality. I shall produce a witness
for the political and administrative conditions in the National
Socialist State. Another witness will, as already mentioned, give
evidence on the practice of the courts for the protecting of heredi-
tary health of the German people and on general questions regard-
ing sterilization. Finally, I shall name as witness the personal
Referent of the defendant who for many years held this position
up to the time of Schlegelberger’s retirement from office, and who
by virtue of his knowledge gained through professional and per-
sonal experience will be able to give evidence on numerous ques-
tions which have to be discussed.

D. Opening Statement for Defendant Klemm*

DR. ScHILF: May it please the Tribunal. By way of introduc-
tion, I should like to call attention to the fact that the indictment
also clearly implies with regard to my client Herbert Klemm that,
permeated as he was with National Socialist convictions, his one
endeavor was to realize, by judicial methods and throughout the
judicial field, the aims of National Socialist despotism. The in-
dictment also, indeed, implies that he was acquainted himself
from the start in detail with the great extent of these aims. The
prosecution has tried, in connection with each action and with
each event that came to light anywhere in the files, to refer every-
thing with which my client was concerned back to that funda-

* Tr. pp. 4090-4106.
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mental conception. Yet in my opinion the prosecution does not
make any effort to embark upon proof that the defendants had
come to a mutual agreement in their own minds, such ag must
constitute the prerequisite for the conspiracy of justice, for the
furtherance of the Hitler regime as alleged by the indictment.
Instead, the prosecution is content to trace in every statement
and every action simply a sign of malicious intent and bad faith
without stopping to consider how such actions are to be estimated
in the light of historical development and within the limits of
the phenomenon as a whole and the practical possibilities. Just
as the indictment desires to see in the legislative power [Rechts-
schoepfung] conferred upon the judge by the alteration of para-
graph 2 of the German Criminal Code an example of the judicial
intention to try cases unrestrictedly and arbitrarily, without at-
tention to legal guaranties, so also my client Klemm is credited
with completely false motives in detail. Just as it will be proved
by the defense that such legislative power for the judge had al-
ready been planned, long before 1933, in draft proposals for
reform, with the object of creating the necessary synthesis be-
tween merely codified law and the actual development of law
through the giving of legal judgments, so also shall I show, in
my defense of the defendant Klemm, in general, that he, too, was
concerned, in his measures, with the preservation of real justice.
Reference will therefore inevitably be made to the background
of historical development behind the measures with which he is
charged, to the related points in the German legal system, and
to the actual distribution of power existing during the Hitler
regime. In this connection a great deal will depend on the view
that is taken of his position, his potential influence and the limits
of his authority.

In particular, I shall divide the subject matter of my proof
into sections.

In the first place, it will be neceséary to begin with the fact
that, outwardly, the defendant Klemm has to bear a certain
amount of odium: he had joined the NSDAP before it took over
power, and he remained in it until the capitulation; he was at
first Oberstaatsanwalt and Ministerial Councilor in the Reich
Ministry of Justice, he was chief of liaison with the SA and
reached high rank in that organization, he was a group leader in
the Party Chancellery, and he was finally to become Under Secre-
tary in the Reich Ministry of Justice, the last position he held,
and a personal friend of and very close collaborator with Thierack,
the Minister. The indictment evidently intends, by giving this
outward impression, to exhibit Klemm as a man who considered
justice to be a means, and treated it as a means, to exclusively
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political ends. I shall prove that this was not the case. In order
to demonstrate the seeming contradiction between outward ap-
pearance and actual private character, I consider it my duty to
give the Tribunal a comprehensive picture of the personality of
my client as a jurist and as a man. It will become evident that
he was and remained a simple and straightforward person, even
after he rose higher in his career, that he was a man of sensitive
disposition and refined feeling and always endeavored to act
objectively and above all justly. I shall therefore have to ask my
client to explain in the witness box the ideas he had conceived
as to the aims of the NSDAP, the hopes he had before him in the
legal and political field, and the way in which he believed it possi-
ble that the political intentions of the leadership of the state could
be combined with the idea that law has to prevail. He will have to
explain to the Tribunal how many things he actually did not know
in order to enable us to gain an accurate picture of the situation
at that time and of the developments.

So far as the separate phases of the activity of the defendant
Klemm are concerned, it must be said—

The indictment takes as the first phase his activity as Ober-
staatsanwalt and Ministerial Councilor in the Reich Ministry of
Justice. The two charges specially raised against him in this field
are concerned with the so-called “more severe interrogations”
through organs of the Gestapo and with the fact that he was the
Ministry’s chief of liaison with the SA. I shall prove that it was
not the duty of the defendant to suggest in certain cases “more
severe interrogations,” in other words, maltreatment of prisoners
by the Gestapo. It was, on the contrary, his duty to prosecute such
cases through criminal proceedings, since also the Gestapo and
its organs were prohibited from ill-treating prisoners. In this
connection I shall be able to take the opportunity to describe the
attitude of my client by reference to the documents which were
submitted in the IMT trial. It was the defendant Klemm who as
an official in the Ministry of Justice of Saxony suggested the striet
prosecution which was made so much of both in indictment and
in the judgment given in the IMT trial of those SA men who had
rendered themselves guilty of ill-treatment of prisoners in the
concentration camp at Hohenstein in Saxony. There is no ground
for the assumption that Klemm’s attitude changed at a later
date, when he worked in the Reich Ministry of Justice.

The position of a chief of liaison between the Ministry and
the SA leaders will be described by me through reference to the
documents. The judiciary as a public authority, had the duty to
inform the SA leaders of any prosecution or condemnation of a
member of the SA. It was the purpose of such information to
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give the SA leaders the possibility of removing criminal elements
from their ranks. This purpose was known to the Reich Ministry
of Justice. The chief offices of both organizations had to exchange
information and experience and were obliged to ascertain in which
special cases they had to be interested. It was necessary to appoint
a special Referent for this purpose, merely in order to simplify
the handling of these matters. This post was filled by my client
Klemm, since he was simultaneously both a member of the SA
and of the Ministry of Justice. I hope, indeed, to prove with
special effect that it was absolutely opposed to Klemm’s concep-
tion of his office as such a liaison chief to suppress criminal pro-
ceedings again: ; SA members or protect them against prosecution,
but thr ' ua the contrary he thought it necessary to support vigor-
ously the interests of justice against the SA leaders. An individual
case will give me the opportunity to demonstrate how also in this
field Klemm was guided by legal consideration alone, and this
individual case will be symptomatic of the attitude of my client.

In order to be able to judge correctly the activity of my client
in the Party Chancellery, I consider it my duty to describe first
of all the sphere of work and problems with which the Chancellery
itself had to deal. This seems to me all the more necessary, as
evidently completely false ideas of this organization are prevalent.
I shall therefore have to show that by reason of legal regulations
the latter had to take part in all the legislative and administrative
work done by the Ministry of Justice and that it was not simply
an office that carried out tasks concerned purely with Party poli-
tics. In the constitutional structure of the Third Reich, the Party
Chancellery had to perform public functions. I may already at this
point draw the attention of the Tribunal to the fact that my
client is not affected by count four of the indictment, in spite of
the fact that he was employed in the Chancellery of the Party.
It is indeed a significant indication that the prosecution has
formed an incorrect view of the Party Chancellery, if an official
could be employed there who did %ot belong to the corps of leaders
of the Party.

An explanation of the bureaucratic structure of the Party can-
not be avoided; its division into separate departments and groups
will have to be deseribed. The defendant Klemm was at the head
of only a subordinate group in the Party Chancellery. Its number
was IIle. I would ask the Tribunal to be so good as to take due
note of this number IIlc in my speech for the defense, so far as
the latter is concerned with the Party Chancellery, and also when
I come to explain the documents relative to the Party Chancellery.
My client was employed exclusively in this legal group. This out-
ward sign alone is an important circumstance to be considered
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in arriving at a correct estimate of the work of my client. The
special task of this Group ITlec was to deal with all matters which
. affected law, codification, and the administrative work of the
Ministry of Justice. The officials in this legal group remained, as
did Klemm also, officials of the Ministry of Justice; they were
merely delegated by that ministry. They also therefore repre-
sented in the Party Chancellery the idea of justice and the
concerns of their own ministry. Whenever different questions
were raised in Group IIle, for example, questions as to the legal
disposition of the affairs of foreign peoples, a different depart-
ment or group of the Party Chancellery dealt officially with and
decided upon the matter. Owing to this restriction of the field
of their work the legal group could only raise objections against
the treatment of any matter in another department if formal
questions were handled. The legal group had no right of appeal
if a matter had been decided on principle by other groups. Thus,
it will be shown that the decree about penal law with regard to
Poles was not dealt with or decided upon in Klemm’s legal group
but in Group IIIa of the Party Chancellery, which was concerned
with questions on ethnic origin [Volkstumsfragen]. The defend-
ant Klemm, therefore, could not exercise any influence whatever,
during the period of his employment in the Party Chancellery, on
the provisions of this law.

Through further evidence it will be made clear that Klemm’s
position in the Party Chancellery, as a consequence of the latter’s
special method of working, could only have slight influence on
decisive matters. Really important affairs concerned with politics
or both politics and law, so far as they may interest the Tribunal
and the prosecution, were not handled by the legal group headed
by Klemm.

The officials of the Party Chancellery, so far as they were group
leaders, had no influence whatsoever on politics. On the contrary,
this was done by the Party’s own office. The latter had no state
functions as had the Party Chancellery. The NSDAP had offices
for agricultural policy, people’s welfare, people’s health, a national
legal office, an organization of Germans living abroad, and many
more. There the political principles were planned, there the influ-
ence was exercised that found expression in the sentence; “The
Party gives orders to the State.” All these offices of the NSDAP
must be separated clearly from the Party Chancellery with its
function of a public nature. These Party offices transmitted their
plans through the competent “Reichsleiter” directly to Hitler as
the Party leader and head of State.

Also the position of Bormann must be explained. He also had
a variety of offices and functions as Reich leader, secretary of the
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Fuehrer, and leader of the Party Chancellery. At the time when
Klemm was working in the Party Chancellery, Bormann was
regularly in the Fuehrer’s headquarters and thus away from
Munich. All important questions of a general nature, also those
affecting justice and its policies and organizations went directly
to Bormann in the Fuehrer’s headquarters. There Bormann him-
self ordered that most of the matters be handled at once. In such
cases Klemm’s legal group often received no information at all
of his decision, or at the most a copy subsequently. When Bormann
transferred a job to the legal group in Munich he included as a
rule instructions for the handling of the matter. When things
were handled in this way by Bormann no objections could be
raised. Moreover, the evidence I will produce will destroy the
rumor that my client had close contact with Bormann. They dis-
liked each other very much. The main reason was that Klemm did
not accede willingly enough to the wishes of Bormann. It occurred
only very rarely that Klemm reported to Bormann. To a much
greater extent than other subdepartment heads of the Party Chan-
cellery, Klemm also informed Bormann about his own point of
view.

After I shall have tried to clarify the unclear and dark picture
of the Party Chancellery, I shall discuss in detail the working
method of my client and I will outline in what matters he par-
ticipated and how far he is, therefore, responsible and in what
matters he did not participate.

(a) A series of documents submitted by the prosecution carry
the dictation symbol of Bormann; I shall show that all these
documents can have nothing to do with my client, Klemm. They
were prepared solely by Bormann and his staff at the Fuehrer
headquarters. No copy was sent to the Party Chancellery at
Munich, so that the legal group never received any knowledge of
them. This is the reason why it is so important to draw attention
to the symbol of the legal group, namely, I1Ic. Klemm neither pre-
pared, nor had any knowledge of, any letters of the Party Chan-
cellery which do not bear this file number. Just as an example I
mention Thierack’s letter to Bormann on the collaboration of the
judicial authorities in the extermination of Poles, Jews, and
gypsies (NG—199, 199A, Pros. Fx. 248). As “Top Secret Reich
Matter” this writing never reached section IIlc of the Party
Chancellery.

(b) I will show that the defendant cannot be held responsible
for a possible crime in which the huge organization of the Party
Chancellery may have been involved, but not the defendant, if he
had never participated in the planning, and if he could never have
received information about it. It is my opinion that this is also
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not possible by using the concept of conspiracy or the broadly
defined forms of participation according to the Law No. 10 of
Control Council. Such a reasoning is not possible especially if I
will prove how strongly Klemm advocated—especially in the Party
Chancellery—the idea that law has to prevail in a state, and how
he tried to prevent that Party organs be influenced in any un-
favorable way. Every day the Group Illc received complaints
against the justice, the judges, and against the offices of the ad-
ministration of justice which wanted to influence pending pro-
ceedings or even to change sentences which had already been
passed. Work in connection with such complaints made up the
biggest part of the working time of this group. In all these cases
the complaints were rejected by stating that the judge is inde-
pendent. I shall submit evidence to show that the Party Chan-
cellery, particularly Group IIlc, expressly forbade all political
leaders (that is, the Fuehrer Corps of the NSDAP) to interfere
in the jurisdiction. It will be demonstrated that this circular de-
cree was issued on Klemm’s initiative. I shall disprove the asser-
tion of the prosecution and shall show that my client advocated
emphatically the punishment of Party members who were found
guilty of an offense. Accordingly, Klemm did not use his position
in the Party Chancellery to keep justice under pressure but on the
contrary tried to promote the interests of justice and the idea that
law has to prevail in a state. In the year 1941, for example, he
succeeded in persuading Bormann in a memorandum to reject the
plans of Himmler, who attempted already at that time to transfer
the jurisdiction over the Poles to his police.

(¢) The documents submitted by the prosecution, so far as they
really affect the legal group of the Party Chancellery, will not be
able to invalidate my above assertions. When I will submit the
evidence for the defense I will have the opportunity to explain
the purpose and the context of these documents. It will be possible
to correct many misinterpretations.

In this connection it seems to be necessary to explain briefly
the fact that Klemm’s influence in the Party Chancellery was
never so great that it could have played any part in the appoint-
ment of Thierack to Minister of Justice in the year 1942. Many
a person who could not know the actual events and their back-
ground may have had some fantastic ideas in this respect. The
explanations of the defense will destroy these conceptions.

(d) With regard to the activity of my client as Under Secretary
in the Reich Ministry of Justice, it will be the task of the legal
presentation to separate those actions and measures for which
he is responsible from those for which he is not responsible. Also
with regard to this point I shall emphasize my point of view that
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on basis of Law No. 10 of the Control Council, my client cannot
be held responsible for what he himself did neither instigate nor
approve. In order to be able to find the facts which will serve as
the basis for such legal arguments, I must give you during the
proceedings of evidence a detailed picture of my client’s position
as Under Secretary, of his working field, and of the extent of his
personal influence. Even externally the position of the Under Sec-
retary had changed considerably since the appointment of Thie-
rack. While before this time the Under Secretary in the Ministry
of Justice stood on principle between a section chief and the min-
ister, after that time his function declined to the extent of being
a figure [figurehead] beside the minister. Formerly the Under
Secretary had a broad working field and had authority to make
important decisions himself, and only the most important matters
reached the minister himself, such as bills or critical matters with
regard to policies of the State and of justice. Thierack himself
on the other hand, handled all matters with regard to the admin-
istration of penal law which the section chief was not permitted
or did not want to decide, and he degraded the under secretary
to a position in which the latter could merely give his opinion
like any other expert. It is correct, that from an external point
of view the working field of my client seemed to be greater than
that of his predecessor, Dr. Rothenberger. The sections of Min-
istries III (legislation in the sphere of criminal law), IV (admin-
istration of criminal law), and V (execution of sentences), which
were not under the latter’s jurisdiction were formally reassigned
to Klemm. This seeming extension—my client was thus practically
in charge of the whole Ministry of Justice with all its main sec-
tions but with the exception of section XV (section for secret
matters) which was already in the process of dissolution—actually
resulted in a curtailment of his executive powers. Only in a lim-
ited field did he receive the authority to make independent deci-
sions, namely as chief of section II, which was concerned mainly
with educational problems and whereby Klemm was entitled in
personnel matters to propose appointment and promotion of offi-
cials up to the grade of Landgerichtsdirektor and officials of
equivalent rank. In all other fields he was subjected to the domi-
neering orders of the minister in the same way as every other
official of the Ministry. Although he could call for the report of
an expert and could thus bring a matter to be decided within his
sphere, he was prevented from doing so if the minister himself
reserved the final word for himself. Through presentation of my
evidence it will be made clear how Thierack, because of his previ-
ous career, directed his interest, perhaps his only interest, to
problems of criminal law and execution of sentences.
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Thus, we will recognize that the above-mentioned main sections
of the Ministry were only formally under the jurisdiction of
Klemm and that no change “in the line of the direction of justice,”
as Thierack expressed it in a discussion of the section leaders on
7 January 1944 (NG-195, Exz. 45) resulted from the appoint-
ment of a new Under Seeretary. It will be proved through the
evidence how little the Under Secretary could care for other sec-
tions, and that because of the external circumstances, as for in-
stance the evacuation of whole sections from Berlin, he was only
rarely present at conferences with the minister or was left out
intentionally.

(e) This limitation of the tasks of the under secretary through
the organization was furthered through the personal qualities of
the Minister, Thierack. A picture of Thierack will result from the
documents and the statements of witnesses. He was an autocratic,
brutal, and even a rude person. He pursued his views and objec-
tives with remarkable stubbornness. Accordingly, he was hardly
to be persuaded from an opinion once formed. He tolerated no
one next to himself in his struggle for power. For such a person
it must have been easy to suppress such a soft and yielding per-
sonality as Klemm, Thierack was not interested in problems of
the jurisprudence in concepts of law. He thought that he was a
politician and merely a practitioner of the administration of jus-
tice. The contrast in the characters had an especially unfavorable
effect on Klemm’s method of working since Thierack thought he
could treat Klemm merely as an official dependent on him per-
sonally. That resulted from the previous personal relations of the
two men. When Thierack filled the post of Minister of Justice
for Saxony immediately after the seizure of power by the NSDAP,
Klemm was his adjutant. When Klemm after many years again
had to come into personal contact with Thierack through his
appointment to under secretary, he was in the opinion of Thierack,
not more than his adjutant again. When he contacted his Under
Secretary Klemm, his manners were just as rough as in his con-
tact with other subordinate officials. Even in the presence of
other officials he showed tactlessness, and treated him, too, with
disdain and certainly not as a ‘“friend and confidant,” as the
prosecution obviously assumes. Thierack would not attach such
weight to an opinion voiced by Klemm as would have been appro-
priate because of the latter’s official position. In my defense plea
this personal relationship is of importance, so that it must also
be shown that Thierack was an extremely reserved person. He
disclosed his plans and intentions to nobody before they were car-
ried out. He kept the most important political-judicial events and
decisions secret even from his under secretary. When he received
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the visits of other Ministers, or higher Party and SS officials
nobody else was present as a rule. This was particularly true in
his contacts with Himmler and the people surrounding him, such
as Kaltenbrunner. Of the contents of the discussions Klemm like
th eother officials of the Ministry was not informed until a decree
of Thierack was published for the individual sections of the
Ministry.

Ag to the outside Thierack used Klemm only if he considered
it as advisable to emphasize his position as Under Secretary. Thus,
Klemm signed legal decrees not really as deputy of the Minister
who was absent, but only when Thierack thought that he should
put his signature under a document of little significance. Klemm
had to sign the correspondence with other ministries if Thierack
preferred this procedure for reasons of prestige. This is the only
reason for the fact that the so-called directing letters [Lenkungs-
briefe] to the presidents of the Appellate Courts Stutigart and
Hamburg do not bear Thierack’s name but that of Klemm in spite
of the fact that it was Thierack who, in individual reports, com-
plained about the sentences as being too light.

(f) Starting from this general statement with regard to the
evidence concerning Klemm’s position as Under Secretary, I will
have to discuss in detail the documents submitted by the prosecu-
tion and the statements of the witnesses. Here it will be proved
that the main counts of the indictment have no relation at all to
the activities of my client. Almost all the measures which the
prosecution declared as objectionable, were completed when
Klemm took over the position of Under Secretary. The special
regulations against members of foreign nations were issued, the
Jews were already excluded from the jurisdiction of the justice
authorities, the so-called transfer of asocial “prisoners to the
police”—handled by department XV, which was never subordi-
nated to Klemm, not even formally—was carried out. My client
practically had nothing to do anymore with the Nacht and Nebel
cases. The interpretation of the laws by the courts was distinetly
crystallized; a steady practice had already developed during the
preceding 4 years of war, when the sentences became more severe
because of the conditions caused by the war. The prosecution did
not submit any evidence showing that Klemm during his time in
office as under secretary advocated more severe sentences, espe-
cially in cases of high treason. The award of punishment and the
granting of clemency took place in accordance with distinetly
developed standards. In this connection I will have to demonstrate
in detail the proceedings which developed for the clemency ques-
tions in cases where a death sentence had been imposed. It will
be proved that Klemm did not adopt Thierack’s severity-on-princi-
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ple [grundsaetzliche Haerte], but that on the contrary, especially
if the absence of the Minister offered an opportunity, he was in-
clined to be lenient. Impressive examples for this fact will be given
to the Court from the document book of the prosecution 3-L,
Document NG—414, Prosecution Exhibit 252.

In this connection the opportunity will arise to prove in general
that it is only a mere assertion of the prosecution that the Ministry
of Justice illegally ordered that a death sentence be carried out.
Klemm did not participate in the issuance of directives concerning
the clearing of jails when the enemy approached. These were
affairs which were ordered by the executive department of the
ministry (Dept. V). Evidence will be submitted which will prove
that my client had practically nothing to do with Department V.
They will prove that all decisions in these questions were always
made by Thierack, without consulting his Under Secretary. Con-
cerning the individual case about the illegal murder in the peni-
tentiary Sonnenburg, the evidence obtained up to now through
the cross-examinations of witnesses will be supported by addi-
tional evidence. It will clearly be shown that the Ministry of
Justice was not responsible for these measures. It will be seen
that Klemm did not know anything about the common plan of
the Reich defense commissioner and the general public prosecutor
and that therefore, he did not have the possibility to prevent that
their intentions were carried out.

By reference to individual cases I will prove that, in accord-
ance with the plea made by the entire defense the judiciary did
not do anything which made the lynching of Allied fliers who
were shot down possible. The contrary will be proved. It was
Klemm who ordered that eriminal proceedings should be started
against Germans who had killed Allied fliers illegally. The disputes
with the Party offices with regard to these orders will be shown.
Furthermore, it will be proved that Klemm saw to it that Ger-
mans, who treated bailed-out enemy fliers decently were protected
from subordinated authorities of justice who showed over-great
zeal.

(¢) When discussing the individual counts of the indictment
I will try to find the basis of the evidence for subsequent legal
considerations. This includes especially the question, whether it
can be at all important for the judging of the facts of a crime,
to examine the actions of a superior Minister in which the sub-
ordinate Under Secretary had also no part. Here the problem will
not be the importance of an order with regard to criminal law,
but it will be discussed that the necessary causal connection is
missing. Going further we will have the opportunity to produce
evidence before this Tribunal with regard to the subjective side.
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I will demonstrate that Klemm, due to his conviction that law
had to prevail in the state and due to his generally decent human
attitude interceded on behalf of the law. It will be proved that
my client was held in high regard by his co-workers in the Min-
istry, that he tried in many individual cases to mitigate the fun-
damental harshness of Minister Thierack who was severe on
principle, that he always was ready to listen to other officials,
that he always was ready to accept sensible suggestions; in gen-
eral he was thus just the opposite of Thierack. This attitude also
showed results, as will be proved, in the sphere of personnel
policy. On principle he did not give any preference for positions
to so-called “old Party members.” In case of promotions and
appointments he recommended persons who did not belong to the
NSDAP. I shall be able to show cases where he also recommended
persons who were on the other side [gegnerischen Lager], if they
had special professional qualifications. He tried to aid officials of
justice who, for political reasons, were personally in difficulties.

(h) Extended fields which Klemm handled in the Ministry
of Justice have not been mentioned by the prosecution. When
submitting evidence 1 will have the opportunity to show especially
that my client had to spend most of his working time in the
Ministry for Department II of the Ministry. This department
handled all questions which were concerned with the general
training of all German jurists. Here the special difficulties which
arose with regard to the personnel of the authorities of justice
on account of the events of the war had to be surmounted. The
evidence will show that my client in training the young jurists
omitted all politics, that his work was absolutely unpolitical.
Thus, the so-called ideological training and examinations which
were very much favored in the time shortly after the assumption
of power of the NSDAP and which found a specially exact expres-
sion in the “Referendar Lager [camp for prospective lawyers]
Hanns Kerrl” were excluded from the professional education of
the jurist. At the time when Klemm, at the beginning of the year
1944, took over his position in the ministry, all these things had
been settled a long time ago. The most urgent practical problems,
where one should get young judges, when and in what manner
young jurists should make their examinations, how former sol-
diers were to be treated, and similar questions belonged to
Klemm’s working field. This was practical work, also this field
had nothing to do with “politics.” Thus, if the picture and the
activity of my client will be made clear to the Tribunal, then it
will be proved that it is not a cheap attempt of throwing the blame
upon dead persons, then it will become clear that it has been tried
to make my client here in the dock the deputy of Thierack and
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perhaps also of Bormann. Klemm is, however, not responsible
for their guilt.

E. Opening Statement for Defendant Rothenberger*

Dr. WANDSCHNEIDER: May I begin my opening statement? At
the beginning of my opening statement I want to say a few words
about the task of the defense as I see it.

1. The task of the defense

With the presentation of its theory of proof [Beweistheorie],
the defense really starts its task in this trial. It is confronted
with an indictment presented in the mame of the world com-
munity against the justice officials in National Socialist Germany
and referring to the moral conscience of just this world com-
munity. This situation requires a few words about the duties and
position of the German defense in this trial. It is a cheap trick,
if Germans now, subsequently, merely because the National So-
cialistic State has collapsed, declare very simply and without re-
sistance that Hitler was ‘“not right,” and if these same Germans
during the National Socialist regime, completely renouncing their
own attitude and personality, were opportunists and cooperated
with the entire National Socialist Policy with just as little re-
sistance. Such a confession on the part of the defense, which
would be considered suitable only because the sentence of the
International Military Tribunal established the amoral character
of national socialism, would also be a cheap trick and valueless.
Opinions are not formed on the basis of outward conditions, but
on the basis of one’s own knowledge. Of course, we do know on
the basis of our knowledge that under national socialism the
basic rights and worth of the free individual and of the human
community whose interests are inextricably bound together be-
came corrupt and were destroyed and that is, by misuse and
waste of the most valuable sources of power of the German nation
itself and of other non-German nations. Only self-recognition,
self-education, and efficient responsible cooperation of all mem-
bers of a community lead to a really democratic way of life and
state. .

The above statements which were made in order to be honest
and above board have not been made from the standpoint of any
disinterested neutral third party. How could a German defense
counsel be inwardly untouched by the arguments of the prosecu-
tion, regardless of whether and to what extent he, as a German,
considers himself “guilty.” In view of the fact that the German
T *Tr. pp. 4106-4119.
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people were entangled into error, misery, and guilt, should he not
feel even more that he is one of them, and should he not try to
gain that which cannot be lost—self-reflection, principles, and
dignity. The defense wishes to thank the Tribunal for having
given it full opportunity to represent the interests of its client in
this spirit during this trial.

II. Criminal facts of the case according to the indictment; con-
spiracy and the individual facts of the case concerning war
crimes and crimes against humanity

Dr. Rothenberger is charged with the crime of conspiracy,
committing war crimes and crimes against humanity. According
to the prosecution, the same concrete facts form the basis for the
last two charges. In like manner, the charge of conspiracy is
connected with the planning of the afore-mentioned war crimes
and crimes against humanity. The facts presented by the prosecu-
tion to prove these erimes are in accordance with the IMT judg-
ment only relevant from the penal point of view since the begin-
ning of the war. We are concerned with the following facts:

Numbers 9 and 21 of the indictment—Use of the Special Courts
and the People’s Courts for the oppression of political enemies.

Numbers 10 and 22 of the indictment—Participation in the
discussion between Himmler and Thierack of 18 September 1942.

Numbers 11 and 23 of the indictment—Sentencing and execu-
tion of Germans and non-Germans for high treason.

Numbers 14 and 26 of the indictment—Illegal execution.

Numbers 16 and 28 of the indictment—Preferential treatment
shown Party members who are to be punished and collaboration
in the introduction of the special penal law for Jews and others.

111. Nonezxistence of a conspiracy on legal grounds

Before starting to diseuss the basis for the above charges in
the indictment, it seems fitting to treat briefly the question of
conspiracy. From a legal standpoint, attention must be called to
the fact that according to the statute of the London Treaty, as
well as the Control Council Law No. 10, the conspiracy, or plan,
can only be considered as a crime in itself if it concerns a crime
against peace but not if it concerns a war crime or crime against
humanity. This viewpoint was maintained also by the IMT in trial
No. 1.
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IV. The general circumstances of the case which form the basis
for the charges of the indictment

1. Memorandum of Dr. Rothenberger—In its opening state-
ment against Dr. Rothenberger the prosecution called particular
attention to his memorandum to Hitler for the year 1942 and
entered it as Document NG-075, Prosecution Exhibit 27. The
prosecution characterized this as a ‘“peculiar document” and com-
mented upon it from its own point of view. The defense will also
have to analyze the memorandum minutely and discuss in detail
its previous history and what has happened to it. It appears that
the chief problem here is the basically important question of the
dominating position of the judge in the life of a nation. The
appointment of Dr. Rothenberger as Under Secretary can be
traced back to this memorandum, the character of -which is clearly
open to a psychological judgment. Naturally the reasons for his
appointment will have to be discussed in greater detail. The
memorandum presents therefore the very first of those important
developments which put Dr. Rothenberger in the defendant’s dock
in Nuernberg.

2. Dr. Rothenberger’s reaction to the Hitler speech of 26 April
1942—The prosecution has further produced against Dr. Rothen-
berger his report on conditions to the Reich Ministry of Justice,
dated 11 May 1942, as Document NG-389, Prosecution Exhibit 76,
which describes the reaction to Hitler’s speech of notorious fame,
dated 26 April 1942. The prosecution blames him for the measures
taken after the Hitler speech, just as for the corresponding meas-
ures of autumn 1942. It will therefore be the task of the defense
to show how the measures taken by Dr. Rothenberger in 1942
following the Hitler speech were meant, and what was their effect.

The documents specified under this as well as the previous
number, in fact in the opinion of the defense, touch upon crucial
questions of the whole trial; namely, the place of the judiciary
in the National Socialist state. They require therefore a full de-
scription in the presentation of evidence by this side.

3. Dr. Rothenberger’'s ideas on reform—Dr. Rothenberger
failed with the plans for reform contained in his memorandum.
It may also be conceded that they were bound to fail, by virtue
of a historical necessity. However, that is not the point, but
rather to demonstrate that Dr. Rothenberger exerted himself
again and again to the utmost for the preservation of the foun-
dations of justice, in particular for an independent judiciary, and
used all his strength to that end. The defense will clearly show
that in the case of his discharge after he had served only 15
months as Under Secretary, not personal but decisively factual
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differences were at stake, on account of which Dr. Rothenberger
was no longer acceptable to the rulers in the Third Reich.

4. Dr. Rothenberger’s personolity and career from the prewar
period and into the Second World War—The above events falling
directly within the war period, become fully understandable only
by showing the development of Dr. Rothenberger’s personal and
professional circumstances before the war. It will be demonstrated
that even before 1938 he was a professionally able lawyer, inter-
ested solely in civil law, energetic and conscious of his responsi-
bility. It will further be shown that after 1938 he succeeded in
having his proposals for a constitutional state adopted in Ham-
burg. He did become involved, in constantly growing opposition
to radical Party circles and to the SS, especially after the outbreak
of the war.

All the facts of the case expounded above under IV are legally
relevant from the viewpoint of war crimes and crimes against
humanity, as well as from that of conspiracy; they are therefore
presented with reference to all charges against my client.

V. The various facts of the case in the order of the indictment
and the position taken with regard to them

All the charges made against Dr. Rothenberger have to do with
the field of criminal law and administration of punishment. It
will be shown by the prosecution’s own documents and by further
evidence, that Minister of Justice Thierack reserved for himself
all matters of criminal law and criminal law procedure as well
as of administration of punishment, and accordingly by the ex-
clugion of Dr. Rothenberger, placed Departments III, IV, V, and
XV of the Ministry under his own direction. Dr. Rothenberger,
therefore, neither had influence on the whole field of eriminal law
nor was he responsible for it. Neither Special Courts nor the
People’s Court, neither general public prosecutors nor any sort
of criminal courts nor prisons were under his direction. The
description of Dr. Rothenberger as successor of Freisler in the
opening statement on page 64 of the German translation is there-
fore incorrect and an error. Without question, the entire criminal
law was under the direction of the latter as Under Secretary,
which from the beginning was not the case with Dr. Rothenberger.

1. Concerning numbers 9 and 21 of the indictment—According
to the above general statements, therefore, Dr. Rothenberger did
not cooperate in the improper use of the Special Courts and the
People’s Courts for the suppression of political opponents.

2. Concerning numbers 10 and 22 of the indictment—On 18
September 1942 an agreement was reached between Himmler and
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Thierack which according to a file note by Thierack, among other
things, provides for the delivery of criminal prisoners to the SS
for the purpose of “extermination by work” and for the transfer
to Himmler of criminal justice in cases concerning Jews, Poles,
ete. It will be shown that Dr. Rothenberger did not take part in
the discussion of these points, was not responsible for them, and
had no knowledge of them at that time.

3. Concerning numbers 11 and 23 of the indictment—Dr. Roth-
enberger never took part in the sentencing of political opponents
for high treason. If the prosecution takes the view that nonexer-
cise of the right of clemency after valid sentence applies, then in
the cases in question with which Dr. Rothenberger dealt in the
absence of Minister Thierack, an opinion having regard to factual
and legal points will be given.

4. Concerning numbers 14 and 26 of the indictment—Insofar
as the four executions which took place erroneously on 8 Septem-
ber 1948 in Ploetzensee, may be referred to by the charge of
illegal executions, Dr. Rothenberger’s lack of responsibility will
be demonstrated by the documents of the prosecution and by fur-
ther evidence.

5. Concerning numbers 16 and 28 of the indictment—Dr. Roth-
enberger had no share in the preference given to Party members
in clemency proceedings, as is also established on the basis of
the documents of the prosecution. Nor did he take a responsible
part in depriving the Jews, and others, of their civil rights
[Entrechtung], as will be shown in detail.

VI. General aspects of criminality

To understand the line of reasoning on which this presentation
of evidence is based, attention is called to the following general
criminalistic points of view which in themselves of course are
known to the Tribunal. If, nevertheless, they are emphasized
here, it is because the Tribunal is confronted with the extraordi-
narily difficult task of having to form a judgment of events, people,
and mental processes from a world of thought which is alien
to it.

1. Limited sphere of activity of individuals under a dictatorial
regime—Undoubtedly it is a characteristic of a dictatorial regime
that the great majority of the population sinks into more than
average passivity and paralysis of responsibility, in contrast to a
democracy where the average citizens, too, the majority of the
population, display a far greater initiative out of the practical
experience of their liberty and their own sense of responsibility.
However, it is a certainty that the few, who, under such a regime
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stand in opposition to the rulers, thereby doing something which
in a democracy would carry no risk worth mentioning, thus risk
their lives and liberty. Consequently, it is not possible to do jus-
tice to the circumstances involved, if one minimizes the courageous
actions of individuals in a dictatorial system by inept comparisons
with conditions obtaining in a democracy. It is obvious, that the
question to which degree an individual had the power and oppor-
tunity in a police-state system to call a halt to developments felt
by him to be wrong, must in all fairness be judged by other
standards.

2. Necessity of individual method of observation—A dictator-
ship blurs, especially to the foreign observer in a completely incon-
clusive manner the actually existing, great individual and basic
differences, on accuont of the ‘“coordination” which to begin
with was effected in the exterior sphere. Thus, for example a
German or Frenchman will hardly succeed in picking out one
Chinese face out of a crowd of Chinese. One looks just like an-
other. For that reason it is the more imperative to take into con-
sideration the individual personality and its historic as well as
geographical background, like that which binds Dr. Rothenberger
to the Hanseatic tradition of the old trading and harbor city of
Hamburg; the more inapplicable generalization and standardiza-
tion may lead to misjudging the specific importance of a person-
ality and the particular nature of his work.

3. Methodical ineptness of a retrospective view—Evaluation
from the point of view of criminal law is concerned with the
possible participation in the commission of a criminal act and
the possible personal guilt. It is decisive for judging a person’s
guilt to establish whether he shared in and had knowledge of the
crime and whether he is conscious of it; so for instance in the
case of the conspiracy which is alleged to have existed since 1933,
knowledge of the criminal development of national socialism
since that time is decisive. In spite of some disappointments and
bad experiences in individual cases surely none of the defendants
considered the National Socialist development in principle and
as a whole as criminal, nor was he necessarily compelled to do
s0. It is not intended to question the statements of the IMT about
the destructive development of the NSDAP, which according to
article X of Ordinance No. 7, are binding until the contrary is
conclusively proved. Nevertheless, it so happened that the Na-
tional Socialist era produced a number of events and institutions
which were either politically indifferent or even appeared as the
expression of peaceful reconstruction; they were not mentioned
in the findings of the IMT. Public opinion, however, was formed
on the basis of those manifestations. Questions such as the revival
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of trade, the construction of Autobahnen [super highways], the
elimination of unemployment, the creation of great social insti-
tutions, as for instance the National Socialist Public Welfare As-
sociation (NSV) and the Winter Relief Scheme (WHW), continu-
ously, year in, year out, were in the limelight with the German
public and overshadowed everything else, not to mention events
in the field of foreign policy like the Anglo-German Naval Treaty,
international sport events such as the Olympic games, ete. The
greater part of the population, even the educated classes, were
not aware that unemployment was only eliminated by an ever
more formidable increase of the economic capacity for the pur-
pose of the coming war, and that the donations and subscriptions
which the people collected by hard work for their social institu-
tions, disappeared in the gorge of rearmament. Did not Hitler’s
protestations that the construction of Autobahnen was to be
considered proof of Germany’s peaceful intentions of reconstruc-
tion, and not as the expression of militaristic mentality, sound
entirely convincing in view of the fact that should it come to the
point these same Autobahnen would operate strategically to Ger-
many’s disadvantage which actually did happen?

By his systematic and indubitably extremely cunning propa-
ganda policy, Dr. Goebbels brought about step by step a constantly
increasing isolation from foreign countries which made it more
and more impossible to form a truly objective judgment about
other countries and questions of foreign policy. It is true, treaties
with foreign countries were heralded with much publicity as proof
of the desire for amicable cooperation with other nations. Con-
sidering these circumstances, were men, even those in higher
positions, as for instance, Dr. Rothenberger, who did not have the
slightest insight into matters of foreign policy, to show less
confidence in the National Socialist leadership of the state than
evidently was manifested by the foreign statesmen who coneluded
treaties with the Third Reich. Suspicious events were not dis-
cussed by the press and the public and thus escaped public atten-
tion and judgment to a large extent. Insofar as dangerous prac-
tices of national socialism were still discernible in domestic and
foreign policy, they never appeared as naked facts before the
German public as is stated by the IMT verdict but were exhaus-
tively “disguised” in comments rendered harmless or even excused
and justified as the results of alleged intrigues by the opposing
camp.

Without wishing to deny that there exists a certain predisposi-
tion on the part of the German people for the reception of authori-
tarian wisdom, bad though it may often be, one cannot get around
the fact, that, based on the circumstances described above, the
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process by which Germans, even those on a higher level, arrived
at an opinion and judgment, of necessity moved and was bound
to move along certain lines. The question as to knowledge of
certain criminal acts and developments, or better yet, the question
as to recognition of the criminality of certain acts and develop-
ments can therefore be judged psychologically correctly only on the
basis of all the conditions and contexts prevailing at that time.
That applies particularly to wartime, which in all countries pro-
duces special exigencies and places the strongest emphasis on
certain desirable facts while suppressing undesirable ones. Retro-
spective observation which, in examining facts, does not put itself
into conditions existing at that time, projects into the past, knowl-
edge and opportunity of knowledge gained later. Applied to this
trial, the above-named method imputes to the defendants a knowl-
edge, an awareness of the criminality of circumstances, which they
did not have at that time and makes demands on their faculties
of perception which they could never have satisfied under the
circumstances then prevailing.

VII. Principles of the constitutional state: “nulla poena sine
lege,” “nullum crimen sine lege”

The inner connection between the afore-mentioned train of
thoughts and the principles nulla poena sine lege and nullum
crimen sine lege is obvious. The question is whether facts consti-
tuting criminality were created after the war by the Charter
of the London Agreement and the Control Council Law No. 10
which, in violation of the above prineciples, are applied retroac-
tively to previous acts, which at the time of commission did not
constitute criminal acts. The resulting cardinal problem will be
discussed by the defense.

VIII. Conclusions

The great and famous American judge, Oliver Wendell Holmes,
said in 1896, “The real reason for a decision are considerations
of a political or social nature. It is erroneous to believe that a
solution can be found solely with the aid of logic or general legal
doctrines which no one contests.” (Quoted from quotation in “Ma-
jority Rule and Minority Rights” of Henry Steele Commager, page
46 of the German translation.)

The defense can but concur in these words. The defense requests
that consideration be given to its train of thoughts as derived
from this attitude, and stated in VI, 8, which are the corollary
of similar thoughts of the prosecution, without the Court having
to fear a misunderstanding concerning the above quotation.

907802—51——12

149



F. Opening Statement for Defendant Lautz*

Dr. GRUBE: May I begin my opening statement? The prosecu-
tion in its arraignment of Lautz has obviously started from three
wrong suppositions. The first erroneous supposition was that
Lautz evidently was confused with the Ministry official Letz and
therefore it was erroneously assumed that Lautz had also been
working in the Reich Ministry of Justice. Only thus can it be
explained why in several counts of the indictment with which
the prosecution is expressly charging the Reich Ministry of Jus-
tice only, Lautz also is mentioned. I do not want to lose myself
in details. That the defendant L.autz never worked in the Reich
Ministry of Justice has been proved without a doubt by the evi-
dence submitted so far. But I shall furnish further proof that
Lautz did not take part in any of the measures, with which the
Reich Ministry of Justice is charged.

The second erroneous supposition from which the prosecution
sets out is the assumption that there was only one chief Reich
public prosecutor [Oberreichsanwalt], viz, defendant Lautz. The
evidence taken so far has shown that beside the chief Reich
public prosecutor of the People’s Court, viz, defendant Lautz,
there was still another chief Reich public prosecutor, viz, the
chief Reich public prosecutor of the Reich Supreme Court. It is
due to this error on the part of the prosecuting authority that
matters have been made the subject of this procedure with which
defendant Lautz had nothing to do. It is the nullity plea for
instance of which I am thinking here; I shall prove in the course
of my submission of evidence that this nullity plea could be
filed only by the chief Reich public prosecutor of the Reich
Supreme Court and not by the chief Reich public prosecutor of the
People’s Court. It is due to the same erroneous supposition on the
part of the prosecution, according to which there was only one
chief Reich public prosecutor, that in the “information on the
outlines of the German judicial system,” which was submitted by
the prosecution at the beginning of the trial, it is stated on page
5—*“The criminal prosecution in cases before the People’s Court
and before the Special courts, as well as those before the ordinary
courts, lay in the hands of the chief Reich public prosecutor.
Defendant Ernst Lautz was chief Reich public prosecutor.” I shall
prove in the course of the evidence to be submitted by me that
defendant Lautz was not a superior official to the public prose-
cutors of the Special Courts and other courts and that he was
not competent for the criminal prosecution before these courts.
I shall prove that he had only a quite limited competence, viz,

* Transcript pages 4120—-4124.
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competence for the criminal prosecution of those crimes for
which the People’s Court was competent, and that he was superior
only in regard to the personnel of the Reich public prosecutors at
the People’s Court. The position of defendant Lautz as chief Reich
public prosecutor at the People’s Court did not differ in any way
from the position of the chief public prosecutors [Oberstaats-
anwaelte] at the district courts. When these two points have been
clarified, there remains of all accusations made against defendant
Lautz only the one accusation of his being coresponsible for the
eriminal procedure carried through before the People’s Court.
This brings me to the third erroneous supposition on which the
indictment against Lautz is based. It is the fact that the prosecu-
tion in its indiectment of Lautz, as well as the other Reich public
prosecutors under indictment here, obviously started from the
assumption that the function and position of a German public
prosecutor are the same as that of the prosecuting authority in
Anglo-American criminal procedure. As will be proved by the
evidence of the defense the position of public prosecutor in the
German criminal procedure as well as the position of the prosecu-
tion in general in European jurisdiction always has been and still
is today fundamentally different from that of the prosecution in
Anglo-American jurisdietion. The evidence will prove that the
position of a German public prosecutor in relation to the law, the
Ministry of Justice and the court in general, as well as his funetion
in individual eriminal trials always have been such that he cannot
be made responsible in criminal law for the sentences and their
execution, neither objectively nor subjectively. The indictment in
the case in question is based among other things on the general
principles of penal law, such as they are contained in the penal
laws of all civilized nations. As an example of this, the prosecution
has quoted legal statements by the judges Stephen and Holmes
in its verbal indictment. These legal statements concerning penal
responsibility are not complete however. I shall prove by further
quotations from legal statements by these two judges, that also
according to Anglo-American conceptions the German prosecutor
is not responsible before criminal law for the sentences, provided
one starts from the position which the public prosecutor always
held in relation to the law, the Ministry of Justice and the court,
and from the functions which he carried out in accordance with
German law at all times in individual eriminal trials. Although
I am convinced by virtue of this legal position that defendant
Lautz cannot be made responsible before criminal law for the
sentences pronounced by the People’s Court, I shall, nevertheless,
help to prove by my submission of evidence that the People’s
Court was an unobjectionable institution; that any trial before
it gave the defendants every guaranty of justice; and that the
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gsentences of the People’s Court and their execution did not con-
gtitute any violation of international law, of the general prin-
ciples of penal law, or of article IT of Control Council Law No. 10.
I furthermore shall prove that defendant Lautz had nothing to do
with penal administration. It will be proved that the institutes
for penal administration were not subordinated to him and that
he had no possibility of influencing them or penal administration
in any way.

G. Opening Statement for Defendant von Ammon*

Dr. KUBUSCHOK: May it please the Tribunal. The prosecution
has submitted no evidence connecting the defendant von Ammon
with paragraphs 10, 16, 22, and 28 of the indictment. The defense
will therefore deal only with the count concerning the NN matters
while disputing the legal admissibility of the accusation of con-
spiracy. The defense will explain the origin and the legal basis of
the NN regulations. It will be shown that the legal authorities
participated in the work on the NN matters only to such an
extent and so long as they were delegated to do so by the com-
petent Wehrmacht authorities.

As regards the participation of the defendant von Ammon in
this department which has been allocated to him in the course of
the allocation of duties in the Ministry, the following will be
dealt with: von Ammon’s position as an expert, who was subordi-
nated to the subsection chief, Ministerialdirigent Mettgenberg;
section chief at first Ministerialdirektor Crohne, later Ministerial-
direktor Vollmer; Under Secretary, at first, Freisler and later
Klemm ; and lastly the Minister himself. If, therefore, von Ammon
only ranked fifth in seniority, then this fact determines also his
authority to sign and his actual responsibility. All important mat-
ters required the signature of, at least, the subsection chief, in
most cases that of the section chief. We therefore find that none
of the letters from the Reich Ministry to another office, which
have been submitted by the prosecution, were signed by von
Ammon.

I shall prove that von Ammon did not participate in drawing
up the basic legal regulations. Thus, the legal argument arises
whether a person who has merely to carry out administrative
tasks without thereby causing a wrong to be done in the sense
of sufficient causality by this activity itself, bears a criminal
responsibility for this.

I shall describe how the NN proceedings were carried out and
shall show that no special regulations were issued restricting the

*Tr. pp. 4138-4140,
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proper trial beyond the secrecy decreed by law. As can be seen
from the circular of 6 March 1943, Document NG-269, Prosecu-
tion Exhibit 819* submitted by the prosecution, care was taken
that the prisoners did not forego their otherwise customary
rights, as long as the purpose of this secrecy was not endangered.
I shall disprove the view of the prosecution that persons who had
obviously not committed any act of resistance, were treated in
the same way as guilty NN prisoners. I shall explain that, on
principle, the Wehrmacht authorities in the occupied territories
handed over only such cases to the legal authorities in Germany
where the evidence was materially complete, as the witness Leh-
mann testified earlier, It will be proved that even where the inno-
cence of the prisoner was established only in Germany, there was
the possibility of being released to the occupied territories.

Evidence will be produced from the proceedings of the courts
that the NN trials were in no way conducted differently from
other trials, except for the restrictions for reasons of secrecy.
It will particularly be shown that the difficulties in procuring
evidence from the occupied territories favored the defendant
insofar as he was protected by the principle of in dubio pro reo,
i. e., the defendant had to be acquitted in case of doubt where
the evidence in support of the indictment was incomplete. I shall
endeavor to give a summary of the sentences given in actual
practice.

In regard to the handing over of NN prisoners to the police, no
responsibility can be attached to the defendant von Ammon for
participation.

Documents will prove that the defendant von Ammon always
showed a tendency towards leniency, considering the prevailing
circumstances and the extent of his competence. This will also
be clearly in keeping with the whole personality of the defendant.
We shall find him an official who entered the ministerial career
solely on the strength of his expert knowledge immediately after
he passed his legal examination with special distinction, the type
of man with a sense of duty who lives only for his work. Von
Ammon was not an active National Socialist, this is confirmed by
his entering the Party only in 1937, comparatively late for a
ministerial official. I shall produce testimonials characterizing the
defendant as a deeply humane and strictly religious man. T feel
also that the trial will enable the Tribunal to form their own
impression in this respect. In these circumstances it will have to
be examined all the more carefully whether the evidence shows
that this man is guilty of a crime against humanity irreconcilable
with his character.

* Document is reproduced below in section V D 3.
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H. Opening Statement for Defendant Rothaug*

DR. KOESSL: May it please the Tribunal. If I correctly under-
stand the unuttered yet cogent logic of the charges listed in the
indictment, the effect and example of that legal system to which
the prosecution tries to attach the stigma of a criminal govern-
ment institution begins with the Rothaug case. The evidence
against him, out of proportion considering the entire framework
of the indictment is in contrast to his mere functional position,
based on his activities as judge and prosecutor.

Although I am aware of the fact that such purely external
disproportion between the importance of the matter on the one
hand and the deployment of means on the other hand, as seen from
a higher point of view, may cause a shifting of the focus in the
eyes of a superficial observer, I am however certain that the desire
for a true and just sentence will prevent the overlooking of the
limitations and degrees of responsibility.

Yet the direction of the main thrust of the prosecution has
become rather clearly discernible by the few submitted documents,
out of thousands of files. We face it with a clear conscience, calm
and courageously, for documents do not lie.

What distresses us is the evidence submitted in order to im-
press and otherwise help the main thrust, evidence which has
been available in accessible localities and without difficulties, with
incriminating tendencies, sometimes even willfully incriminating,
and which has offered in hundreds of variations and superlatives
an almost unfathomable jungle of assertions, estimates, and
opinions.

The mobilization of this evidence compels us to handle the most
enervating and tedious detail for truth’s sake.

I expect to relieve us of much of this wearisome detail by first
treating and solving problems, touched upon by coarsening efforts,
misrepresentations, distortions, and half-truths in their entirety
and from the broadest viewpoints possible.

At this point in the proceedings, I do not wish to put to the fore
legal questions within the framework of the defense, such as the
concept of conspiracy or the subjective fact and the confines of
the erimes against humanity.

On the other hand, it will be unavoidable within the frame of
the producing of evidence to convince the court that the entirely
individual biased power position between the state on the one
hand and the individual judge or prosecutor on the other hand
in accordance with the regulations governing German civil serv-
ants allows no scope in the field of the application of the law for

* Tr. pp. 41414148,

154



a simultaneously existing intellectual alliance in the sense of a
conspiracy, but that a connection of this power position, in full
knowledge of its legal nature, with a simultaneous assumption of
a conspiracy would mean a contradiction in itself. Here it becomes
necessary to prove that the activity of a judge at the Special
Court or a Reich public prosecutor is limited to the application of
the law which is based on the official Reich legislation in the field
of criminal law. I shall demonstrate that this Reich legislation in
all its harshness has, in its purpose, neither lost nor limited its
character of purely criminal law and that, on this point, it has
not been misinterpreted as clearly proved by the literature on the
subject and the jurisdiction by the supreme judicial authorities
and others.

Here must be proved a fact evident in itself, namely that judges
and prosecutors in the same position as Rothaug were never and
in no context expected to have objects alien to the field of criminal
law in carrying out their official duties.

Records of sentences already submitted and others still to be
submitted will prove that this had in no way been intended.

This touches on the legal question, whether official functions
resting on the official Reich legislation which, up to this very
moment, is covered in international law by the principle of nation-
ality and sovereignty, functions which were carried out in public,
may be conceived as actions of persecution on racial, religious, or
political grounds and may be treated as being on the same level
as actions which were carried out secretly and without control,
and which could be recognized as wrong already by their cruelty
and severity by every person concerned as offending against
justice and law.

Here, I wish to convince the Court that offenses of the latter
kind, if they ever did happen within the legal sphere could and
should only be known to the immediate participants but not to
persons who held positions like the defendant Rothaug.

In the concrete reflection on the relationship to the law of the
position of judges and likewise prosecutors, it is of decisive im-
portance to elucidate in public law that the German judge, under
any regime, had merely to examine whether a law had been an-
nounced in accordance with rules and regulations whereas an
examination from other points of view was outside his jurisdic-
tion. In this context it is further necessary to elucidate the sig-
nificance and import of the judge being subject to the law and
the meaning of a sentence in the sense of German public law
especially in relationship to the legislative and executive power
in an authoritarian state, thus to the governing power.

Here we cannot omit to clarify the basic legal principles and
corresponding regulations which determine this relationship or to
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prove the practical application based on files. Thus, the question
of the judge’s subjection to the law calls for a clarification of the
consequences on his task resulting thereof. It necessitates the
recognition of the law as a form of expression of justice, as part
of the legal system and as immediate emanation of the ruling
state doctrine at any given time, as well as the recognition of the
judge’s actual position in this legal system. Therefore, it is also
necessary to show in a condensed form the general basis and
principle of the legal doetrine which since 1938 was decisive for
the German judge in establishing the intentions of the law in a
concrete individual case. The accusations which have been made
in general or in individual cases concerning Rothaug’s method of
handling proceedings or which have been connected with such
proceedings become meaningless or lose in importance if their
explanation is tackled in general from the angle of the correct
basic procedure regulations or from the available records of in-
dividual proceedings. This leads, as a matter of course, to a basic
discussion of the individual cases which have been particularly
stressed by the prosecution, and which lie in the direction of the
prosecution’s main thrust. No one knows better than the judge
the human inadequacy and fallibility because by the very nature
of his profession he deals with that aspect of life. Thus, he would
be the last to believe himself immune from human error, least of
all at a time of intellectual revolution and under the effect of the
very highest wartime pressure. Nevertheless, I beg the Tribunal
not to think me presumptuous if I try to prove that the sentences
pronounced by the Special Court at Nuernberg were in keeping
with the basic principles of jurisdiction of the Reich courts, and
that among thousands of cases only very rarely one has been
successfully contested or otherwise amended.

In this connection, one could discuss the outward development
of the judgment and all those legal questions allegedly discussed
in individual cases or in general in Rothaug’s circle during the
course of 6 years.

The submitted records of individual proceedings provide plenty
of opportunity to form an opinion on all individual questions
thrown up by this trial especially on the aim of judicial activity,
the sentence in its relationship to the requirements of the pro-
ceedings and its assailability in the interest of legal security, from
which it will clearly emerge that the sentence, even that of the
Special Court, was only an intermediate and by no means the final
stage of the work of ascertaining justice either when finding the
defendant guilty or when pronouncing the sentence. Thereby it
may be possible too, to clear up the linguistically unfortunate term
of “psychological producing of evidence” which has found its way
into this trial. Thus, the legal and psychological task of the pre-
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siding . judge in accordance with German criminal law will have
to be explained, and it will have to be shown how Rothaug con-
fronted his task, solved it in the practical legal procedure, and
which objections he had to face in connection with the results
of his work by departments which in the course of their own
duties had to examine, control and, if necessary, correct.

Furthermore, it will be my task to prove that in Rothaug’s
official working sphere without exception all defendants without
consideration of nationality, national origin, or race, were granted
the same legal guaranties as any German according to German
criminal law, thus that no case was treated as an exception to the
general rule, that this was also done in all proceedings against
Poles, who apart from one outstanding case bearing a special
character, were the only foreigners against whom Rothaug pro-
ceeded.

This, generally and in particular, touches upon the problem
which determines the judge’s and the prosecutor’s position to the
legislation for Poles from an objective legal point of view, of
which have to be discussed the actual and legal basis and aspects
from and through which the German judge and prosecutor
whether in the North, South, East, or West, had to view matters
under the spell of the German legal doctrine.

Here the greatest importance has to be attached to the kind
of offense in question, the place of the erime and last, but not
least, the question whether these Poles had really been deported
and had not voluntarily, accepting certain conditions, placed them-
selves at the disposal of the German war power.

In this context, we cannot omit to discuss the prineiples which
the highest judicial authorities have pronounced in connection
with this whole complex. Here I must leave the justification of
the legislation as such to others who are responsible for it.

To this, from a psychological viewpoint, belongs the discussion
of Rothaug’s actual basic attitude toward the Jewish problem in
order to do away with all insinuations which have willfully and
on purpose been made during this trial by persons who seem to
have cause to stress and demonstrate their innocenece in this con-
nection by calling “cateh the thief.”

Another complex fitted into the direction of the main thrust
of the prosecution is Rothaug’s alleged political power position,
inflated so as to appear almost like a myth, which to begin with
is supported by an assertion which is the object of count four of
the indietment. I shall prove that Rothaug’s duties did not extend
beyond the professional organization of the Rechtswahrerbund
and that, beyond that, he held no political post, and that in par-
ticular he did not belong anywhere, at any time, and in any
function to the so-called corps of political leaders.
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In this I shall take special care to reduce the case Doebig which
has been brought into this context for the purpose of substantia-
tion; to the proportions it deserves in the knowledge of the true
facts of the case, as we ourselves feel urged to clear Rothaug’s
real relationship to the Security Service (SD) as expressed in its
principles, development, contents, and Rothaug’s inner attitude to
it down to minute details.

Especially here as in all positions where the witnesses are in-
terested in a certain presentation of conditions, we are fully
conscious of the difficulties, and we know how easy it is today to
find witnesses who by incriminating statements are given the
chance to clear themselves. On the other hand, bearing in mind
the totality of present psychological conditions it is difficult to find
a person who would be prepared to stand up for truth’s sake if
he were asked to do so for a person who by reason of biased
evidence has been publicly defamed in such a manner that it has
given rise to the fear of becoming involved in the greatest diffi-
culties by confessing to a mere acquaintance with Rothaug. Be-
cause Rothaug’s political power position has extensively been
brought in, in an attempt transparent to our eyes, to reduce the
responsibility of others, he feels pressed to clarify his real rela-
tionship to his collaborators and the prosecutors within his sphere
of work minutely and in its totality in its official and personal
aspect irrespective of whether it concerns Rothaug’s official or
unofficial statements, his alleged relationship to Streicher, Holz,
and Zimmermann; his actual relationship to Haberkern, the
“Blaue Traube” [Blue Grape], the mysterious “Stammtisch;” his
“TeNo-Rang” [rank in Teno*]; his attitude toward the judicial
administration, his “recording section” [Schallplattenbetrieb] in
alleged spectacular proceedings; or his representation of the devil
on earth. In all these matters and questions we have but one aim
—To restore the truth in all its glory, for only in truth can we
see the way which honorably and serenely will lead us out of this
endangered vital position.

¢ Technische Nothilfe, Technical Emergency Corps.
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IV. GENERAL DEVELOPMENT OF GERMAN LAW
DURING THE NAZI PERIOD

A. Introduction

Throughout the trial and in the judgment of the Tribunal,
references were frequently made to various laws and decrees
issued during Hitler’s Third Reich. Some of these laws and
decrees were introduced by the prosecution, some by the defense,
and some by both the prosecution and the defense. Most of these
laws and decrees are relevant in connection with more than one
of the principal issues of the case. Hence, with respect to laws
and decrees selected for publication herein, it has often been
difficult to decide where a particular law or decree should appear
within the sections of this volume. To reduce the complexity of
this matter, more than 80 laws and decrees have been reproduced
together in the chronological order of their promulgation, (Section
B, “Selected Laws and Decrees, 1933-1944.””) A number of other
laws and decrees appear in the later sections of the volume. In a
further effort to reduce the difficulties inherent in this situation,
cross-references by way of footnotes have often been made to
laws or decrees mentioned in the documents and in the testimony.

Since the main issues of the case involved the organization and
administration of justice in the Third Reich, it was also thought
appropriate to include early in the volume some general materials
on the organization of the Reich Ministry of Justice and the Ger-
man judicial system (sec. C). First appears a brief excerpt from
the testimony of the defendant Mettgenberg concerning the posi-
tion and responsibility of leading officials in the Reich Ministry of
Justice (sec. C1). This is followed by parts of a “Basic Informa-
tion of justice (sec. C2). This “Basic Information” was submitted
by the prosecution at the beginning of the trial not as evidence,
but rather as an aid to the understanding of the evidence later
submitted. The parts reproduced herein include a “Summary of
the organization of the administration of justice in Germany”
and two charts purporting to show graphically the structure of
the regular and extraordinary courts and the main positions held
by the defendants in the over-all administration of justice. The
next following materials are all contemporaneous documents, prin-
cipally laws and decrees, concerning the establishment and func-
tioning of the Special Courts (sec. C38), the People’s Court (sec.
C4), the hereditary health courts (sec. C5), and civilian courts
martial (sec. C-6).
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These materials on the general structure and organization of
the administration of justice are followed by extracts from the
testimony of the defense expert witness, Professor Jahrreiss,
whose testimony dealt comprehensively with the development of
German law and justice from a period far antedating the Nazi
regime (sec. D). This section concludes with extracts from the
testimony of the defendant Schlegelberger, under seeretary
(Staatssekretaer) in the Reich Ministry of Justice (sec. E). In
addition to giving a leading defense point of view concerning gen-
eral legal developments during the Hitler regime, this testimony
introduces a number of the leading figures who played a role in the
administration of justice and whose names frequently arise in the
later appearing documents and testimony.

B. Selected Laws and Decrees, 19331944

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 1122

[Also Schlegelberger Document 91

Schlegelberger Defense Exhibit 84]2

DECREE, 28 FEBRUARY 1933,
BY REICH PRESIDENT VON HINDENBURG, COSIGNED BY REICH
CHANCELLOR HITLER AND REICH MINISTERS FRICK AND
GUERTNER, SUSPENDING CONSTITUTIONAL RIGHTS AND
INSTITUTING OTHER MEASURES?

1933 REICHSGESETZBLATT, PART 1, PAGE 83

Decree of the Reich President for the Protection of People and
State of 28 February 1933.

Pursuant to article 48, paragraph 2 of the German constitution,
the following is decreed as a defensive measure against Com-
munist acts of violence endangering the State:

1The prosecution collected over forty different laws, decrees, extracts from the Weimar
constitution, or German legal writings in Document NG-715 and introduced these in one
document book as Prosecution Exhibit 112, Numerous decrees and laws from Document NG-715
are reproduced in this and later sections of this volume. Therefore, where a partieunlar law or
decree i3 reproduced in different parts of this volume under the heading “Partial Translation
of Document NG-715,” this does not necessarily mean that only extracts from that law or
decree are reproduced. It merely means that only a part of Document NG—718, which in fact
contained many different “documents,” is reproduced at that point.

2The defense often included all or parts of documents in their document books which had
previously been introduced as exhibits by the prosecution. This was not necessary, of course,
in order to give the defense the benefit of materials contained in prosecution exhibits, but it
was apparently done to bring together in one place (the defense document books) the docu-
mentary materials upon which the defendant prinecipally relied. In this volume the editors have
occasionally noted the designation of documents as both prosecution and defense exhibits.

3 During the early periad of the Nazi regime, this decree served ag the bagis for numerous
“restrictions on personal freedom,” including the placing of persons in “‘protective custody”
without trial. For example, see the Goering decree concerning the Secret State Police
(Gestapo) of 11 Mareh 1934, (Klemm Doc. 28, Klemm Ex. 28), reproduced below in section
V B. See also Document NG-478, Prosecution Exhibit 61, in section C 3.
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Article 1

Articles 114, 115, 117, 118, 128, 124, and 153 of the c¢onstitution
of the German Reich are suspended until further notice.¢ Thus,
restrictions on personal liberty, on the right of free expression of
opinion, including freedom of the press, on the right of assembly
and the right of association and interferences with the secrecy
of postal, telegraphie, and telephonic communications, and war-
rants for house searches, orders for confiscations as well as restrie-
tions on property, are also permissible beyond the legal limits
otherwise prescribed.

[All footnote quotations from the Weimar constitution used in
this volume have been taken from the translation in Select Con-
stitutions of the World, edited by B. Shiva Rao (Mylapore, Mad-
ras, The Madras Law Journal Press, 1934), page 208 and following
pages.]

Article 2

If in a state [Land] the measures necessary for the restoration
of public security and order are not taken, the Reich government
may temporarily take over the powers of the highest State
authority.

Article 3

The authorities of the states [Laender] and local communities
have to comply, within their competency, with the orders of the
Reich government issued on the basis of article 2.

4+ These articles, contained in part II (“Fundamental Rights and Duties of Germans’) of
the Weimar constitution, read:

“Article 114. Personal liberty is inviolable, No encroachment on or deprivation of personal
liberty by any  public authority is permissible except in virtue of a law.

‘“Persons, who have been deprived of their liberty, shall be informed-—at the latest on the
following day—by what authority and on what grounds the deprivation of liberty has been
ordered; opportunity shall be given them without delay to make legal complaint against such
deprivation.

“Article 116. The residence of every German is an inviolable sanctuary for him; exceptions
are admissible only in virtue of laws.

* * % * * * *

“Article 117. The secrecy of correspondence and of the postal, telegraph, and telephone
gervices ig inviolable, Exceptions may be permitted only by law of the Reich.

“Article 118. Every German has the right, within the limits of general laws, to express his
opinion freely, by word of mouth, writing, printed matter or picture, or any other manner.
This right must not be affected by any conditions of his work or appointment, and no one
is permitted to injure him on account of his making use of such rights.

‘“No censorship shall be enforced, but restrictive regulations may be introduced by law in
reference to cinematograph entertainments. Legal measures are also admissible for the
purpose of combating bad and ohscene literature, as well as for the protection of youth in
public exhibitions and performances.

* * * * * * *

“Article 128, All Germans have the right without notification or special permission to
assemble peaceably and unarmed.

“Open-air meetings may be made notifiable by a law of the Reieh, and in case of direct
danger to public security may be forbidden.

“Article 124, All Germans have the right to form unions and associations for purposes not
in contravention of the penal laws, This right may not be restricted by preventive regu-
lations. The same provisions apply to religious unions and associations.
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Article 4

Whoever disobeys the orders issued by the supreme State au-
thorities or by the authorities subordinate to them for the im-
plementation of this decree, or the orders issued by the Reich
government in pursuance of article 2, or whoever solicits or
incites others to disobey such orders, will be punished with im-
prisonment of not less than 1 month or a fine from 150 up to
15,000 Reichsmarks, unless other regulations make his act liable
to a more severe punishment.

Whoever, by a violation of paragraph 1, induces a common
danger for human life, will be punished with hard labor, or, in
case of extenuating circumstances, with imprisonment of not less
than 6 months, and, if the violation causes the death of a person,
with death, or, in case of extenuating circumstances, with penal
servitude of no less than 2 years. In addition, his property may be
confiscated.

Whoever solicits or incites to commit a violation under the
qualifications of paragraph 2, will be punished with hard labor
or, in case of extenuating circumstances, with imprisonment of
not less than 3 months.

Article 5

The crimes, which under the penal code are punishable with
hard labor for life, are to be punished with death; i.e., in articles
81 (high treason), 229 (poisoning), 307 (arson), 311 (use of ex-
plosives), 312 ([intentional] flooding), 315 paragraph 2 (dam-
aging of railroad installations), and 324 (poisoning causing pub-
lic danger).

Insofar as a more severe Punishment has not been previously
provided for, the following are punishable with death or with
hard labor for life or with hard labor not to exceed 15 years—

1. Whoever undertakes to kill the Reich president or a member
or a commissioner of the Reich government or of a state govern-
ment, or solicits such a killing, or volunteers to commit it, or
accepts such an offer, or conspires with another for such a killing.

2. Whoever under article 115(2) of the penal code (serious
rioting) or of article 125 (2) of the penal code (serious disturbance
of the peace) commits the act with arms or cooperates consciously
and intentionally with an armed person.

3. Anyone who deprives a person of his liberty under article
239 of the penal code with the intention of making use of the
person deprived of his liberty as a hostage in the political struggle.

“Every union is at liberty to acquire legal rights in accordance with the provisions of the
Civil Code. These rights shall not be refused to a union on the ground that its.objects are
of political, social-political, or religious nature,

* * * * * * *
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Article 6
This decree comes into force on the day of its promulgation.

Berlin, 28 February 1933
The Reich President
VON HINDENBURG

The Reich Chancellor
ApoL¥ HITLER

The Reich Minister of the Interior
FRICK

The Reich Minister of Justice
DR. GUERTNER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

[Also Klemm Document 1.

Klemm Defense Exhibit 1.]

THE "ENABLING ACT"*

1933 REICHSGESETZBLATT, PART 1, PAGE 141 -

Law for the Solution of the Emergency of People and Reich
of 24 March 1933

The Reichstag has decreed the following law, which is hereby
promulgated in agreement with the Reich Council [Reichsrat],
after it has been duly established that the prerequisites of legis-
lation changing the constitution have been fulfilled.

Article 1

Laws of the Reich can be decreed, apart from the procedure
provided by the constitution of the Reich, also by the government
of the Reich. This also applies to the laws mentioned in articles
35, paragraphs 2, and 87 of the constitution of the Reich.

Article 2

The laws decreed by the government of the Reich may deviate
from the constitution of the Reich as far as they do not concern

“Article 153. Property is guaranteed by the constitution. Its extent and the restrictions
placed upon it are defined by law.

“Expropriation may be effected only for the benefit of the general community and upon
the basis of law. It shall be accompanied by due compensation, save insofar as may be
otherwise provided by a law of the Reich, In case of dispute as to the amount of compensa-
tion, resort may be had to legal proceedings in the ordinary course, unless a law of the
Reich otherwise determines. Property of the states, local authorities, and public utility asso-
ciations may be expropriated by the Reich only on payment of compensation.

“The ownership of property entails obligations. Its use must at the same time serve the
common good.”

* This act became known as the “Enabling Act"” because it authorized Hitler and his govern-
ment to alter the statutory law and even the constitution of Germany without the participation
or consent of the legislative bodies. See the testimony of the expert witness for the defense,
Professor Jghrreiss. section D, below.
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the institution of the Reichstag and the Reich Council [Reichsrat]
as such. The rights of the Reich President remain untouched.

Article 3

The laws decreed by the government of the Reich are certified
" by the Reich Chancellor and promulgated in the Reichsgesetzblatt.
Unless they dispose otherwise, they will come into force on the
day following the promulgation. Articles 68 through 77 of the
constitution of the Reich do not apply to laws decreed by the
government of the Reich.

Article 4

Treaties of the Reich with foreign countries concerning subjects
under Reich legislation do not require the approval of the authori-
ties taking part in the legislation. The government of the Reich
issues the ordinances which are necessary to carry into effect
these treaties.

Article 5

This law comes into force on the day of its promulgation. It will
become invalid on 1 April 1937; it will further become invalid if
the present government of the Reich will be replaced by another
one.

Berlin, 24 March 1933.
The Reich President
VON HINDENBURG

The Reich Chancellor
ADOLF HITLER

The Reich Minister of the Interior
FRICK

The Reich Foreign Minister
BARON VON NEURATH

The Reich Finance Minister
COUNT SCHWERIN VON KROSIGK

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

LAW, 7 APRIL 1933, CONCERNING ADMISSION TO THE BAR
1933 REICHSGESETZBLATT, PART 1, PAGE 188

The Reich government has enacted the following law which is
promulgated herewith: ¢
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Article 1

The admission [to the bar] of attorneys who, according to the
Law for the Restoration of the Professional Civil Service of
7 April 1938 (Reichsgesetzblatt, Part 1, page 175), are of non-
Aryan descent, may be revoked before 30 September 1933.

The provision of paragraph 1 does not apply to attorneys who
were already admitted on 1 August 1914 or who, during World
War I, fought for the German Reich or her allies, or whose fathers
or sons were killed in action in World War 1.

Article 2

The admission to the bar can be refused to persons, who, ac-
cording to the Law for the Restoration of the Professional Civil
Service of 7 April 1933 (Reichsgesetzblatt, Part 1, page 175) are
of non-Aryan descent, even though the reasons for this measure
provided by the Attorneys’ Ordinance do not apply. The same
applies to the admission, at another court, of attorneys desig-
nated in article 1, paragraph 2.

Article 8

Persons who have undertaken Communist activities are ex-
cluded from admission to the bar. Admissions already granted
will be revoked.

Article 4

The administration of justice can suspend the admission of an
attorney until it has been decided whether the right to revoke
his admission according to article 1, paragraph 1, or article 3
will be used or not. The provisions of article 91b, paragraphs 2
through 4 of the Attorneys’ Ordinance (1933 Reichsgesetzblatt,
Part 1, page 120) apply in case of a suspension.

Attorneys of the kind described in article 2, paragraph 2, can
only be suspended in those cases where article 8 is applicable.

* * x * * * *

Berlin, 7 April 1933.

The Reich Chancellor
ADpOLF HITLER

The Reich Minister of Justice
DR. GUERTNER
907802—51——18
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TRANSLATION OF DOCUMENT NG-1070
PROSECUTION EXHIBIT 439

LAW OF | DECEMBER 1933 CONCERNING SPECIAL NAZI PARTY
AND STORM TROOPS' (SA) JURISDICTION OVER MEMBERS OF THE
NAZI PARTY, THE SA, AND THEIR SUBORDINATE ORGANIZATIONS*

Law for the Safeguarding of Unity of Party and State decreed on
1 December 1933

The Reich government has passed the following law, which
herewith is promulgated.

Article 1

(1) Since the vietory of the National Socialist revolution the
National Socialist German Workers’ Party is the bearer of the
German State ideology and merged with the State inseparably.

(2) It is a corporate body under public law. Its statutes are
determined by the Fuehrer.

Article 2

In order to guarantee closest cooperation between Party and
SA offices on the one hand and public authorities on the other
hand, the deputy of the Fuehrer [Hess] and the chief of staff of
the SA [Roehm] become members of the Reich government.

Article 3

(1) Because they are the leading and moving power of the
National Socialist State, the members of the National Socialist
German Workers’ Party and of the SA (including their subordi-
nated organizations) have an enhanced duty toward the Fuehrer,
the Nation, and the State.

(2) For violation of these duties they come under a special
Party and SA jurisdiction.

(3) The Fuehrer can rule that these regulations be extended
to members of other organizations.

Article 4

A violation of duty is represented by any action or omission,
which affects or endangers the existence, the organization, the
activities, or the reputation of the National Socialist German
Workers’ Party; for members of the SA (including all organiza-
tions subordinated to it) especially every offense against dis-
cipline and order.

* This law repealed an earlier law of 28 April 1938 creating a special basis for imposing
disciplinary penalties on members of the SA and the SS.
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Article 5

In addition to the usual disciplinary penalties, terms of im-
prisonment and arrest can be imposed.

Article 6

Within the limits of their competence, the public authorities
must render official and judicial assistance to Party and SA—
offices which have been entrusted with the execution of the Party
and SA jurisdiction.

Article 7

The law, concerning the right of imposing disciplinary penalties
on members of the SA and SS, decreed on 28 April 1933 (Reich
Law Gazette I, page 230) is repealed.

Article 8

In his capacity as leader of the National Socialist German
Workers’ Party and supreme commander of the SA, the Reich
Chancellor issues the necessary regulations for the carrying-out
and completion of this law, especially those regarding the struec-
ture and the procedure of Party and SA jurisdiction. He deter-
mines the date on which the regulations pertaining to this
jurisdiction will take effect.

Berlin, 1 December 1933

The Reich Chancellor
ADpOLF HITLER

The Reich Minister of the Interior
FRICK

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE FIRST LAW FOR THE TRANSFER OF THE
ADMINISTRATION OF JUSTICE TO THE REICH,
16 FEBRUARY [934*

1934 REICHSGESETZBLATT, PART 1, PAGE 91

The Reich government has enacted the following law, which is
promulgated herewith:

* Before the reorganization of the German judicial system by the Hitler regime, the ad-
ministration of justice was largely the function of the separate German states (Laender)
making up the Reich.
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Article 1

All courts shall pronounce sentence in the name of the German
people.

Article 2

The Reich President exercises the right to quash pending pro-
ceedings, apart from his clemency prerogative.
Amnesties can only be issued by Reich law.

Article 3

Whoever has obtained the qualification to act as a judge, must
be admitted to the bar in each State in pursuance of the existing
Reich regulations.

* *® * * * * *®

Article 5

The Reich Minister of Justice is authorized to issue all regula-
tions which the transfer of the administration of justice to the
Reich requires.

Berlin, 16 February 1934

The Reich Chancellor
ADOLF HITLER

The Reich Minister of Justice, at the same time
for the Reich Minister of Food and Agriculture

DR. GUERTNER

The Reich Minister of the Interior
FRICK

The Reich Minister of Finance
COUNT SCHWERIN VON KROSIGK

The Reich Minister of Economics
DR. SCHMITT

The Reich Minister of Labor
FRANZ SELDTE

The Reich Minister of War
VON BLOMBERG
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PARTIAL TRANSLATION OF DOCUMENT NG-~715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE LAW, 24 APRIL 1934, AMENDING PROVISIONS
OF CRIMINAL LAW AND CRIMINAL PROCEDURE

1934 REICHSGESETZBLATT, PART 1, PAGE 341

The Reich government has enacted the following law, which is
promulgated herewith:

Part I

In the second part of the criminal code, the first section
(articles 80 to 93) is amended as follows) :

Section 1
High treason* [Hochverrat].

Article 80

Whoever undertakes to incorporate, by violence or by threat of
violence, the German territory [Reichsgebiet] in its entirety or
in part into a foreign state, or to detach from the Reich any
territory belonging to the Reich, will be punished by death.

* ) * * * * *k

Article 81

Whoever undertakes to deprive the Reich President, the Reich
Chancellor or any other member of the Reich government of his
constitutional power, or to force or prevent such a person by
violence or threat of violence or perpetration of a crime or offense,
from exercising his constitutional rights altogether or in a certain
sense, will be punished by death or hard labor for life or hard
labor of not less than 5 years.

Article 82

Whoever conspires with another person in a treasonable act
(articles 80, 81) is subject to punishment by death, hard labor
for life or hard labor of not less than 5 years.

Whoever contacts a foreign power for the purpose of the prep-
aration of a treasonable act or misuses his official authority or
recruits men or trains them in the use of arms will be liable to
the same penalty. If the perpetrator contacts a foreigh govern-
ment in a written declaration, the crime is considered accomplished
once this declaration has been sent off.

* L] * % % * *

* For more extensive evidence from the record concerning treason and related matters, see
section V E, below.

169



Article 83

Whoever publicly solicits, and incites to, an undertaking of high
treason shall be punished by hard labor up to 10 years.

Whoever prepares an undertaking in any other way shall be
liable to the same penalty.

The death penalty or hard labor for life or hard labor for not
less than 2 years will be inflicted—

1. If the act aimed at establishing or maintaining an organized
structure for the preparation of high treason; or

2. If the act was directed toward making the armed forces or
police unfit for the execution of their duty to protect the stability
of the German Reich from internal or external attack; or

8. If the act was directed toward influencing the masses by
composing or distributing writings, recordings and pictures, or by
the installation of radio, telegraph, or telephone; or

4. If the act was committed abroad or in such a manner that
the perpetrator undertook to import writings, recordings or pic-
tures from abroad for the purpose of distribution within the
country.

* * * * * * *

Article 87

Undertakings, within the meaning of the criminal code, em-
brace both completion and attempt.

Section 1 a

Article 88

Treason [Landesverrat]

State secrets in the meaning of the provisions of this section
are documents, drawings, other objects, facts or reports thereof,
which the welfare of the Reich, especially in the interest of
national defense, requires to be held secret from a foreign govern-
ment. ,

Whoever passes on or publicizes such a state secret to another
person, especially to a foreign government or to a person acting
for a foreign government, with the intent of endangering the
welfare of the Reich, commits an act of treason in the meaning
of the provisions of the section.

Article 89

Whoever undertakes to give away a state secret will be pun-
ished by death.
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If the perpetrator is a foreigner he may be sentenced to hard
labor for life.

If the act could not have constituted a danger for the welfare
of the Reich, the verdict may be hard labor for life or for not
less than 5 years.

Article 90

Whoever undertakes to procure a state secret in order to give
it away will be punished by death or hard labor for life.

If the crime could not have brought about a danger for the
welfare of the Reich the verdict may be a term of hard labor.

* * * * * * *

Article 91

Whoever establishes contact with a foreign government or a
person acting for a foreign government with the intention of
causing a war or forcible measures against the Reich or other
serious disadvantages to the Reich, will be punished by death.

Whoever establishes contact of the kind described in paragraph
1 with the intention of causing serious disadvantages for a
national of the Reich, will be punished with hard labor for life
or for not less than 5 years.

Article 82, paragraph 2, second sentence shall apply.

Article 91 a

A German who, during a war against the Reich, serves in the
armed forces of the enemy or carries arms against the Reich or
its allies shall be punished by death or hard labor for life or not
less than 5 years.

Article 91 b

Whoever, during a war against the Reich, or with regard to
an impending war, undertakes within the Reich, or being a Ger-
man abroad, to either aid and abet the enemy power, or to cause
a detriment to the armed forces of the Reich or its allies shall be
punished by death or by hard labor for life.

* % ® * * * *

Article 92

Whoever conspires with another in a crime of treason under
articles 89 through 90a, or 90f through 91b shall be punished by
hard labor.
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Whoever solicits or volunteers to commit a crime as described
in paragraph 1, or accepts such a solicitation or offer will be liable
to the same punishment. If the perpetrator declares his solicita-
tion, offer, or acceptance in writing, the crime is accomplished
when the declaration is sent off.

* * * * * * *

Part III. People’s Court?

L * * ] * ] =

Berlin, 24 April 1984

The Reich Chancellor
ApoLPH HITLER

The Reich Minister of Justice at the same
time for the Reich Minister of the Interior
DR. GUERTNER

The Reich Defense Minister
VON BLOMBERG

PARTIAL TRANSLATION OF DOCUMENT NG-7i5
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE SECOND LAW CONCERNING THE TRANSFER
OF THE ADMINISTRATION OF JUSTICE TO THE REICH,
5 DECEMBER 19342

1934 REICHSGESETZBLATT, PART 1, PAGE 1214

The Reich government has enacted the following law, which is
promulgated herewith:

In the National-Socialist State, the administration of justice is
uniform. It is under the jurisdiction of the Reich and requires
uniform administration by the Reich. After the Ministries of
Justice of the Reich and of Prussia have been combined, the Reich
takes over the immediate direction of the administration of justice
in the other states [Laender] in accordance with the following
provisions:

Article 1
The competencies of the Supreme Justice Authorities of the

1 This part is reproduced below on page 231.

2The full text of this law was submitted in evidence as Schlegelberger Document 26,
Schlegelberger Defense Exhibit 66, The parts of the law not reproduced here dea! with arrange-
ments for the further transfer of the administration of justice from the individual German
states (Laender) to the Reich.
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States [Laender] are transferred to the Reich Minister of Justice;
he is authorized to delegate them to agencies subordinate to him.

* * * * ®x * *

Berlin, 5 December 1934

The Fuehrer and Reich Chancellor
ADOLF HITLER

The Reich Minister of Justice
DR. GUERTNER

The Reich Minister of the Interior
Frick

TRANSLATION OF 1393-PS
PROSECUTION EXHIBIT 508

LAW, 20 DECEMBER 1934, ON INSIDIOUS ACTS AGAINST STATE
AND PARTY FOR THE PROTECTION OF PARTY UNIFORMS
HEIMTUECKEGESETZ

1934 REICHSGESETZBLATT, PART 1, PAGE 1269

The Reich government has enacted the following law, which is
promulgated herewith:

Section I

Article 1

1. Unless heavier punishment is provided for in other provi-
sions, imprisonment up to 2 years shall be imposed upon anybody
deliberately making false or grossly distorted statements, which
are apt to debase the welfare of the Reich or the prestige of the
Reich government, the NSDAP or its affiliated agencies. Whoever
makes or disseminates such statements in public, will be im-
prisoned for not less than 3 months.

2, Anyone committing the offense with gross neglect shall be
punished with imprisonment up to 3 months, or with a fine.

3. If the offense is directed solely against the prestige of the
NSDAP or its affiliated agencies, the offender shall be prosecuted
only with the consent of the Fuehrer’s Deputy or of agencies
authorized by him.

Article 2

1. Whoever makes statements showing a malicious, inciting or
low-minded attitude toward leading personalities of the State or
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the NSDAP, or about orders issued by them or about institutions
created by them, which are apt to undermine the confidence of
the people in its political leadership—shall be punished with
imprisonment.

2. Statements of this kind which are not made in public shall
be punished equally if the offender reckons or has to reckon that
his statements will eventually circulate in public.

3. The offender shall be prosecuted only by order of the Reich
Minister of Justice; in case the offense was committed against a
leading personality of the NSDAP, the Reich Minister of Justice
will issue the order in agreement with the Fuehrer’s Deputy.

4. The Reich Minister of Justice in agreement with the
Fuehrer’s Deputy shall determine who is to be regarded as a
leading personality according to paragraph 1.

Article 3

1. Anyone who, when committing or threatening to commit a
punishable act, is wearing or is carrying on his person the uniform
or an insignia of the NSDAP, without being entitled to do so as
a member of the NSDAP or its affiliated agencies, will be punished
with hard labor or in minor instances with imprisonment for at
least 6 months.

2. Anyone who commits the offense with the intention to bring
about disorder or to sow fear or terror among the population, or
to create difficulties for the German Reich with a foreign power,
shall be punished with hard labor for at least 8 years or with hard
labor for life; in particularly grave cases the death penalty may
be imposed.

3. According to this law, a German national may be punished
also if he committed the offense in a foreign country.

Article 4

1. Anyone who for his material advantage or for political ends
poses as a member of the NSDAP or its agencies, shall be pun-
ished with imprisonment up to 1 year, plus a fine or both.

2. The offender shall be prosecuted only with the consent of
the Fuehrer’s deputy or of agencies authorized by him.

Article 5

1. Anyone who manufactures, holds in stock, sells or otherwise
brings on the market official Party uniforms, parts of Party
uniforms, uniform cloth, or insignia of the NSDAP, its affiliated
agencies or organization, without the permission of the Reich
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Treasurer of the NSDAP, shall be punished with imprisonment up
to 2 years. By a direective to be published in the Reichsgesetzblatt
the Reich Treasurer of the NSDAP in agreement with the Reich
Minister of Economics will determine for what parts of uniform
and uniform cloth a permission is required.

2. Anyone who has in his possession official Party uniforms and
insignia without being a member of the NSDAP or its affiliated
agencies or organizations, or without being entitled to possess
them for any other reason, shall be punished with imprisonment
of up to 1 year. Anyone who wears any of the above-mentioned
items, shall be punished with imprisonment for at least 1 month.

3. To be put on a par with Party uniforms, parts of uniforms
and insignia, are those uniforms, parts of uniforms, and insignia
which can easily be taken for them.

4. In addition to the penalty those uniforms, parts of uniforms,
uniform cloth, flags, or insignia which are involved in the punish-
able act shall be confiscated. In case no particular person can be
prosecuted or condemned, the confiscation shall take place auto-
matically, provided conditions justify it.

5. The confiscated items shall be turned over to the Reich
Treasurer of the NSDAP or to those agencies appointed by him,
for future use.

6. The prosecution of the offense and the confiscation (article
4, paragraph 2) can be carried through only in agreement with
the Fuehrer’s deputy or agencies authorized by him.

Article 6

According to this law, anyone who has obtained membership
of the Party through false pretenses, is not a member of the
NSDAP, its affiliated agencies or organizations.

Article 7

The Fuehrer’s deputy, in agreement with the Reich Minister
of Justice and the Reich Minister of the Interior, shall issue the
regulations necessary for the application and supplementation of
articles 1 to 6.

Section II

Article 8

1. The regulations set forth in this law, with the exception of
article 5, paragraph 1, apply accordingly to the Reich League for
Air Defense [Reichsluftschutzbund], the League of German Sports
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Fliers [Deutscher Luftsportverband], the Voluntary Labor Serv-
ice [Freiwilliger Arbeitsdienst], and the Technical Emergency
Corps [Technische Nothilfe—TeNo].

* * - * * * *
Section III

Article 9

Article 5, paragraph 1, will come into force on 1 February 1935.
The other rules set forth in this law will come into force one day
after their promulgation; the decree on malicious acts against the
Government of the National Revolution, of 21 March 1933
(Reichsgesetzblatt I, page 135) as well as article 4 of the law
on the Reich Aviation Administration of 15 December 1933
(Reichsgesetzblatt I, page 1077) are declared invalid.

Berlin, 20 December 1934

The Fuehrer and Reich Chancellor
ApoLF HITLER

The Reich Minister of Justice
DR. GUERTNER

The Fuehrer’s Deputy, Reich Minister without Portfolio
R. HEss

The Reich Minister of the Interior
also for the Reich Minister of Aviation

FRrRICK

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM LAW OF 28 JUNE 1935 AMENDING
THE CRIMINAL (PENAL) CODE

1935 REICHSGESETZBLATT, PART 1, PAGE 839
The Reich government has enacted the following law, which is

promulgated herewith:

Section I

Creation of law by analogous application of penal laws. Articles
2 and 2a of the penal code are amended as follows:
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Article 2*

Whoever commits an act which the law declares as punishable
or which deserves punishment according to the fundamental idea
of a penal law or the sound sentiment of the people, shall be
punished. If no specific penal law can be directly applied to the
act, it shall be punished according to the law whose underlying
principle can be most readily applied to the act.

Article 2 a

* * » * * * *

A law issued for a limited time only is to be applied to those
criminal acts which were committed during its validity, even after
its validity has expired.

* * * * * * *

Berlin, 28 June 1935

The Fuehrer and Reich Chancellor
ApoLF HITLER

The Reich Minister of Justice
DR. GUERTNER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE LAW, 28 JUNE 1935, THE CODE OF
. CRIMINAL PROCEDURE AND THE JUDICATURE ACT

1935 REICHSGESETZBLATT, PART 1, PAGE 844

The Reich government has enacted the following law, which is
promulgated herewith:

Section I

Freer Position of the Judge

1. Creation of law by analogous application of the penal laws.

(a) As articles 170a and 267a, the following stipulations will
be inserted in the Code of Criminal Procedure:

® Article 2 of the penal code prior to the above amendment was as follows:

“For no act may punishment be imposed unless such punishment is prescribed by statute
before the act is committed. In the event of any change in the statute between the time of
commission of an act and the time of rendering a decision, the most lenient statute shall
apply.”
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Article 170a

If an act deserves punishment according to the sound sentiment
of the people, but is not declared punishable in the law, the pros-
ecution will examine whether the underlying principle of a penal
law ean be applied to the act and whether justice can be helped
to triumph by analogous application of that penal law. (Artiecle 2
of the Penal Code).

Article 267a

If the trial shows that the defendant has committed an act
which deserves punishment according to the sound sentiment of
the people, but is not declared punishable by the law, the court
will examine whether the underlying principle of a penal law
applies to the act and whether justice can be helped to triumph by
analogous application of that penal law (Article 2 of the Penal
Code).

Article 265, paragraph 1, applies accordingly.

* * % * * * *

4. Removal of one-sided limitations of the courts deciding on
legal appeals. The code of criminal procedure is amended as
follows:

(a) Article 831 is amended as follows:

Article 331

Even if the judgment has been contested only by the defendant
or his legal representative or by the prosecution in his favor, it
can be changed against the interests of the defendant.

(b) Article 358, paragraph 2, is amended as follows:

Even if the judgment has been contested only by the defendant
or his legal representative or by the prosecution in his favor, it
can be changed against the interests of the defendant.

(¢) Article 373, paragraph 2, is amended as follows:

Even if resumption of the proceedings has been applied for
only by the defendant or his legal representative or by the pros-
ecution in his favor, the sentence can be changed against the
interest of the defendant.

* * * % * * *

Section I

Exemption of the Reich Supreme Court from being bound by
precedents.
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The Reich Supreme Court as the highest German tribunal must
consider it its duty to effect an interpretation of the law which
takes into account the change of ideology and of legal concepts
which the new state has brought about. In order to enable it to
accomplish this task without having to show consideration for
the jurisdiction of the past brought about by other ideologies and
other legal concepts, it is ruled as follows:

When a decision is made on a legal question, the Reich Supreme

~Court can deviate from a decision laid down before this law came
into force.

* * * sk * * *

Section IV
Freer Position of the Prosecution
1. Removal of the necessity of proceedings before the investi-
gating judge; Introduction of assistant judges.

The investigating code of criminal procedure is amended as
follows:

(a) Article 178 is amended as follows:

Article 178

In those penal cases, which belong to the competency of the
People’s Court, the courts of appeal or the courts of assize, a
preliminary court investigation is to be held at the request of the
prosecution, if the prosecution, according to its own discretion,
deems this necessary.

Also, in other penal cases a preliminary court investigation will
be held, if the prosecution so requests. The prosecution should
make such a request only if extraordinary circumstances require
a preliminary court investigation by a judge.

* * * * * * *

2. Discretion with regard to victims of blackmail:

As article 154b, the following stipulation is inserted:

Article 154 b

If duress has been applied, or blackmail has been committed,
by threatening to reveal a criminal act, the prosecution can re-
frain from prosecuting the act whose revelation has been threat-
ened, if it is required as expiation and for protection of the com-
munity of the people.

* * * * * * *
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Berlin, 28 June 1935

The Fuehrer and Reich Chancellor
ADOLF HITLER

The Reich Minister of Justice
DR. GUERTNER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT (12

LAW, |5 SEPTEMBER 1935, FOR THE PROTECTION OF
GERMAN BLOOD AND HONOR*

1935 REICHSGESETZBLATT, PART 1, PAGE 1146

Imbued with the conviction that the purity of the German blood
is the prerequisite for the permanence of the German people, and
animated by the inflexible will to safeguard the German nation
for all future, the Reichstag has unanimously enacted the follow-
ing law, which is promulgated herewith:

Article 1

(1) Marriages between Jews and German nationals of German
or related blood are prohibited. Marriages concluded despite of
this are void, even if concluded abroad in order to circumvent
this law.

(2) Only the public prosecutor can file an action for nullifica-
tion.
Article 2

Sexual! intercourse (except in marriage) between Jews and
German nationals of German or related blood is forbidden.

¢ This law and the Reich citizenship law of the same date constitute the original “Nuernberg
Laws,” so-called because both were issued in Nuernberg “at the Reich Party Congress for
Freedom.” The Reich citizenship law (1935 Reichsgesetzblatt, Part I, page 1146), was signed
by Hitler and Frick, the Reich Minister of Interior. The text of this law read ag follows:

“The Reichstag has unanimously decided on the following law, which is herewith
promulgated:

“1. (1) A citizen [Staatsangehoeriger] is one who belongs to the protective association of
the German Reich and owes allegiance to it, (2) Citizenship can also be obtained according
to regulations of the Reich and State citizenship law.

“2, (1) A Reich citizen [Reichsbuerger] is only a citizen of German or related blood, who
proves through this behaviour, that he is willing and fit to serve the German people and
Reich faithfully. (2) Reich citizenship [Reichsbuergerrecht] will be obtained through the
award of a Reich citizenship letter. (3) The Reich citizen is the sole bearer of full political
rights to the extent of the law.

3, The Reich Minister of the Interior decrees in collaboration with the.deputy of the
Fuehrer those legal and administrative regulations necessary for the execution and supple-
mentation of this law,”
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Article 8

Jews may not employ female German nationals of German ol
related blood below 45 years of age in their households.

Article 4

(1) Jews are forbidden to show the Reich and national flag or
the colors of the Reich.

(2) They are, however, allowed to show the Jewish colors. The
exercise of this right will be protected by the State.

Article 5

(1) Whoever violates the prohibition of article 1 will be pun-
ished with hard labor.

(2) Any man violating the prohibition of article 2 will be
punished with imprisonment or hard labor.

(3) Whoever violates the regulations under articles 8 or 4,
will be punished with imprisonment up to 1 year or with a fine,
or with both of these penalties.

Article 6

The Reich Minister of the Interior, in agreement with the
deputy of the Fuehrer and the Reich Minister of Justice, will issue
the legal and administrative regulations required for carrying out
and supplementing this law. -

Article 7

This law comes into force on the day following its promulga-
tion; article 8, however, not until 1 January 1936.

Nuernberg, 15 September 1935, at the Reich Party Congress for
Freedom.*
The Fuehrer and Reich Chancellor
ADOLF HITLER

The Reich Minister of the Interior
FRICK

The Reich Minister of Justice
DR. GUERTNER

The Deputy of the Fuehrer
Reich Minister without Portfolio
R. HEss

* A number of further decrees as well as other materials concerning the application of the
“Nuernberg Laws” in the Incorporated Eastern Territories (Poland), are reproduced below
in section V D 2,

907802—651——14
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PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE LAW AGAINST ECONOMIC SABOTAGE,
| DECEMBER 1936

1936 REICHSGESETZBLATT, PART 1, PAGE 999

The Reich government has enacted the following law, which is
promulgated herewith:

Article 1
(1) A German citizen who deliberately and unscrupulously, for
his own gain or for other low motives, contrary to legal provisions
smuggles property abroad or leaves property abroad and thus
inflicts serious damage to German economy is to be punished by
death. His property will be confiscated. The perpetrator is also
punishable, if he commits the act abroad.
(2) This crime is subject to the jurisdiction of the People’s
Court.
Article 2

The law becomes effective on the day of its promulgation.

Berlin, 1 December 1936
The Fuehrer and Reich Chancellor
ADOLF HITLER

The Plenipotentiary for the Four Year Plan
GOERING
Minister President

The Reich Minister of Economics as Deputy
PossE

The Reich Minister of Justice
DR. GUERTNER

TRANSLATION OF ALTSTOETTER DOCUMENT 10
ALTSTOETTER DEFENSE EXHIBIT 1 (i}

EXTRACT FROM THE GERMAN CIVIL SERVICE LAW
(DEUTSCHES BEAMTENGESETZ, OR "DBG"), 26 JANUARY 1937*

4. Obligation to render obedience

Article 7
(1) The civil servant is responsible for the lawfulness of his

official acts.

* This extract is taken from Prof. Arthur Brand's book, The German Civil Service Laiw,
Berlin, 1987, p. 123. The book contains the law with extensive annotations and commentaries,
as well as further regulations on the law.
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(2) Insofar as nothing else has been legally provided, he has
to comply with the official directives given by his superiors or by
persons authorized to give him directives by virtue of a special
order; the responsibility then rests with him who gave the
directive. The civil servant must not comply with an order the
execution of which would obviously contravene the criminal laws.

(8) The civil servant may aceept directives for his official acts
only from his superior or from persons authorized by virtue of a
special order to give him directives; his obligation to comply with
the law and with such regulations has the precedence of any other
obligations to render obedience.

(4) The Fuehrer and Reich Chancellor decides whether and to
what extent it is admissible to eall a civil servant who is a member
of the National Socialist German Workers’ Party to acecount
before a Party court.

TRANSLATION OF SCHLEGELBERGER DOCUMENT 127
SCHLEGELBERGER DEFENSE EXHIBIT 123

DECREE, 10 JULY 1937, OF THE FUEHRER AND REICH CHANCELLOR
CONCERNING APPOINTMENT OF CIVIL SERVANTS AND
TERMINATION OF CIVIL SERVICE STATUS

1937 REICHSGESETZBLATT, PART 1, PAGE 769

On the basis of Articles 24, 81, 66, and 78 of the German Civil
Service Law of 26 January 1937 (Reichsgesetzblatt I, page 39)
I hereby order under concurrent suspension of my decree on the
appointment and termination of Reich and Land [State] civil
servants of 1 February 1935 (Reichsgesetzblatt I, pages 74, 73)
and on the participation of the deputy of the Fuehrer in the
appointment of civil servants of 24 September 1935 (Reichs-
gesetzblatt I, page 1203) as follows:

I

(1) I reserve to myself the power to appoint and retire civil
servants of permanent status [Planstellen] of the civil service
pay groups A 2 ¢ 2 and upward and in the equivalent Land civil
service pay groups, if not otherwise directed by special regula-
tions. These civil servants will be dismissed by me in accordance
with articles 60, 61, 63 of the German Civil Service Law, but
according to article 61 -only in as far as they can be placed in
inactive status [Wartestand]. Civil servants whom T have placed
in inactive status, and who are to be returned to active duty in
permanent positions which do not require a formal appointment on
my part can only be returned to active duty with my concurrence.
I reserve to myself the power to retire the following civil servants
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in inactive status: under secretaries, ambassadors, ministerial
directors, ministers first class, and Oberreichsanwaelte.

(2) Suggestions will be submitted by the appropriate Reich
Minister, for Prussia by the Minister President.

(3) Before suggestions for appointment of civil servants and
the employment in accordance with sentence 3, Article I, is made,
the advice from the deputy of the Fuehrer [Hess] is to be sought,
except in cases where they are civil servants of the armed forces.

II

(1) I delegate the implementation of the powers reserved to
myself on appointment, retirement, and dismissal of the other
civil servants, in as far as I have not made reservations in article
I, to the Reich Ministers, for Prussia to the Minister President,
who can further delegate their authority with concurrence of the
Reich Minister of Interior and the Reich Minister of Finance.

(2) In special cases I reserve to myself the right of personal
decision also in cases of these civil servants.

ITI

The necessary regulations for the implementation of this decree
will be published by the Reich Minister of the Interior and the
Reich Finance Minister.

Berchtesgaden, 10 July 19387

The Fuehrer and Reich Chancellor
ADOLF HITLER

The Reich Minister of Interior
FRICK

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM DECREE, 17 AUGUST 1938, FOR SPECIAL CRIMINAL
LAW IN TIME OF WAR AND SPECIAL EMERGENCY:

1939 REICHSGESETZBLATT, PART 1, PAGE 1455
% * * * %k E %
Article 5. Undermining of Military Efficiency?
(1) The following shall be guilty of undermining German
defensive strength, and shall be punished by death:

1 Note that the decree is dated 17 August 1938, at which time it was signed by Hitler and
Keitel. It was not promulgated in the Reichsgesetzblatt, however, until 26 August 1939, The
decree had no general preamble. The earlier articles are entitled: ‘1. Substantive law;*
“2. Espionage;” “3. Guerrilla warfare;” and “4, Acts contrary to decrees issued by the
commanders in occupied foreign territory.”

3 Materials concerning the application of the law of “undermining of military efficiency”
are reproduced below in section V-E.
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1. Whoever publicly solicits or incites others to evade the ful-
fillment of compulsory military service in the German or an allied
armed force, or publicly otherwise seeks to paralyze or undermine
the will of the German or allied people to assert itself by force
of arms.

2. Whoever undertakes to induce a soldier or conscript in the
reserves to disobedience, opposition, or violence against a superior,
or to desertion or illegal absence, or otherwise to undermine the
discipline of the German or an allied armed force.

3. Whoever undertakes to avoid or cause another person to
avoid the fulfillment of military service entirely, partly, or tem-
porarily by means of self-mutilation, by means designated to
deceive, or by other methods.

* *® * * * * *
Berlin, 17 August 1938
The Fuehrer and Reich Chancellor
ApoLr HITLER

The Chief of the High Command of the Armed Forces
KEITEL

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE, | SEPTEMBER 1939, CONCERNING EXTRAORDINARY
MEASURES WITH REGARD TO FOREIGN RADIO BROADCASTS

1939 REICHSGESETZBLATT, PART 1, PAGE 1683
* * * * Ed ® *
Article 1

Deliberate listening to foreign radio stations is prohibited.
Violations are punishable by hard labor. In less severe cases a
sentence of imprisonment may be passed. The radio receivers used
will be confiscated.

Article 2

Whoever deliberately spreads news from foreign radio stations
which is apt to undermine the defensive strength of the German
people will be punished by hard labor, in particularly severe cases
by death.

Article 8
The provisions of this decree do not apply to actions taken in
execution of official duty.
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Article 4

The Special Courts have jurisdiction to try and decide on viola-
tions of this decree.

Article 5

Criminal prosecution under articles 1 and 2 takes place only
on request of the State Police authorities.

* * * * ® * *

Berlin, 1 September 1939

The Chairman of the Ministerial Council
for the Defense of the Reich
FIELD MARSHAL GOERING

The Deputy of the Fuehrer
R. HEss

The Plenipotentiary for the Administration of the Reich
FRICK

The Reich Minister and Chief of the Reich Chancellery
DR. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-700
PROSECUTION EXHIBIT 625

Copy
DECREE, 3 SEPTEMBER 1939, OF THE FUEHRER AND REICH

CHANCELLOR CONCERNING EXECUTION OF THE RIGHT
OF PARDON*

During my absence from Berlin I delegate to the Reich Minister
of Justice the execution of the right of cancellation [Nieder-
schlagungsrecht] as well as the power to grant pardon and to
dismiss petitions for pardon, in cases which come under the juris-
diction of the ordinary courts insofar as I have reserved these
decisions to myself in the decree of 1 February 1935 (Reichs-
gesetzblatt I, page 74).

The same applies to revocation of decisions based on the decree
of 23 November 1938 (Reichsgesetzblatt I, page 729).

I reserve to myself the right to decide personally in individual

cases.
* This decree was not published in the Reichsgesetzblatt. It was taken from a letter of
9 September 1939 from Meissner, chief of the Presidential Chancellery, transmitting this

decree to the chief of the Reich Chancellery and to the chief of the Chancellery of the
Fuehrer of the Nazi Party.
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Berlin, 3 September 1939

The Fuehrer and Reich Chancellor
[Signed] ApoLF HITLER

[Great Reich Seal] The Reich Minister of Justice
[Signed] DR. GUERTNER

Minister of State and Chief of the Presidential Chancellery
[Signed] Dr. MEISSNER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE WAR ECONOMY DECREE OF
4 SEPTEMBER 1939

¢
1939 REICHSGESETZBLATT, PART I, PAGE 1609

To protect the borders of our Fatherland, supreme sacrifices
are demanded from each of the members of the people’s com-
munity [Volksgenossen]. The soldier protects the Fatherland with
a weapon, risking his life. In view of the greatness of this commit-
ment, it is the obvious duty of every member of the people’s
community in the Fatherland to put all their strength and wealth
at the disposal of the people and the Reich, in order to guarantee
the continuation of an orderly economic life. This also means that
every member of the people’s community restricts himself in his
way of living and his standards.

* * *® * % e %
Section 1
Conduct Detrimental to War

Article 1

(1) Whoever destroys, removes, or conceals raw materials or
products belonging to the vital requirements of the population and
thereby malevolently endangers the supply of such requirements
will be punished with hard labor or imprisonment, and in par-
ticularly serious cases by death.

(2) Whoever conceals payment certificates without any justi-
fied reason, will be punished with imprisonment and, in particu-
larly serious cases, with hard labor.

* * * * * * 4
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Berlin, 4 September 1939

The Chairman of the Ministerial Council
for Defense of the Reich
FIELD MARSHAL GOERING

The Deputy of the Fuehrer
R. HEss

The General Plenipotentiary for the
Administration of the Reich
FRICK

The General Plenipotentiary for the Economy
WALTHER FUNK

The Reich Minister and Chief of the Reich Chancellery
Dr. LAMMERS

The Chief of the High Command of the Armed Forces
KEITEL

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE, 5 SEPTEMBER 1939, AGAINST PUBLIC ENEMIES® -
1939 REICHSGESETZBLATT, PART I, PAGE 1679

The Ministerial Council for the Defense of the Reich decrees
with the foree of Law:

Article 1

Looting in Liberated Territory

(1) Whoever is found looting in liberated territory or in build-
ings or rooms voluntarily vacated will be punished by death.

(2) This crime is subject to the jurisdiction of the Special
Courts,? insofar as field military courts have no jurisdiction.

(3) The death penalty may be executed by hanging.

Article 2

Crimes During Air Raids

Whoever commits a crime or offense against the body, life,
property, taking advantage of air raid protection measures, is

1 Material concerning the application of laws on “public enemies' is reproduced below in

section V E.
1 For other decrees concerning the establishment and jurisdiction of “Special Courts,” see

gsection C 3 below.

188



punishable by hard labor of up to 15 years or for hfe, and in par-
ticularly severe cases by death.

Article 3

Crimes of Public Danger
Whoever commits arson or any other crime of public danger,
thereby undermining German defensive strength, will be punished
by death.
Article 4

Ezxploitation of the State of War as a Reason for more severe
Punishment

Whoever commits any other criminal act by exploiting the
extraordinary conditions caused by war is punishable beyond the
regular punishment limits with hard labor of up to 15 years or
for life, or by death if the sound sentiment of the people requires
it because of the particular wickedness of the act.

Article 5

Speeding up of Special Court Proceedings

In all trials by Special Courts the verdict must be pronounced
at once without observation of time limits if the perpetrator is
caught redhanded or if his guilt is otherwise obvious.

Article 6

Sphere of Jurisdiction

The provisions of this Law are also applicable in the Protectorate
of Bohemia and Moravia, also for those persons who are not
German nationals.

Article 7

Final Regulations

The Reich Minister of Justice will issue the legal and ad-
ministrative regulations required to carry out and supplement
this decree.

Berlin, 55 September 1939

The Chairman of the Ministerial Council
for the Defense of the Reich
FIELD MARSHAL GOERING

The Plenipotentiary for the Administration of the Reich
FRrICK

The Reich Minister and Chief of the Reich Chancellery
DR. LAMMERS
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TRANSLATION OF DOCUMENT KLEMM 29
KLEMM DEFENSE EXHIBIT 29

DECREE OF 17 OCTOBER 1939, ESTABLISHING SPECIAL

JURISDICTION AND PROVIDING FOR JUDGES APPOINTED

BY HIMMLER, FOR CRIMINAL PROCEEDINGS AGAINST

MEMBERS OF THE SS AND POLICE FORMATIONS ON
SPECIAL TASKS

1939 REICHSGESETZBLATT, PART I, PAGE 2107

Decree on special jurisdiction in criminal proceedings against
members of the SS and members of police formations on special
tasks, dated 17 October 1939.

The council of ministers for the defense of the Reich decrees
that the following become law in the territory of the Greater

German Reich:

Article 11

Special jurisdiction is established for the prosecution of—

1. Professional members of the Reich leadership of the SS,

2. Professional members of the staffs of those Higher SS and
Police Leaders who command organizations listed under numbers
3 to 6,

3. Members of the SS Special Duty Troops,

4. Members of the SS Death Head units? including their re-
placement units,

5. Members of the SS Junkers’ Schools,

6. Members of the police formations on special tasks.

Article 2

(1) The persons specified under article 1, numbers 1 to 5,
come under special jurisdiction in all cases of unlawful actions for
which army courts are competent. The persons specified under
article 1, number 6, come under special jurisdiction only if these
unlawful actions have been committed while on special duty.

(2) The competence of the army courts remains unchanged.

Article 3

(1) If not ordered otherwise, the regulations of the military
penal code, the regulations of the criminal procedure of courts

1 Article 1 of this decree was also introduced as a part of Document NG-715, Prosecution
Exhihit 112. This decree and a decree of 16 July 1942 extending the jurisdiction of SS courts
into Bohemia and Moravia (reproduced later in this section as another part of Document
NG-715, Prosecution Exhibit 112) were the subject of questions put to the defendant
Schlegelberger by Judge Harding, This testimony is reproduced below in section V D 8.

2The SS Deatb Head units were in charge of the concentration camps.
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martial as well as their introductory laws will be applied cor-
respondingly under this special jurisdiction. As far as nonmilitary
offenses are concerned, general criminal law applicable to mem-
bers of the armed forces will be applied.

(2) The place of the Reich Minister for War or of the Chief of
the High Command of the Wehrmacht is taken by the Reich
Leader of the SS and Chief of the German Police. He appoints
the judges and specifies the regional sphere of their jurisdiction.

Article 4

(1) Courts martial will be replaced by SS courts and, wherever
cases against members of police units are concerned, by SS and
police courts. The army appeal courts will be replaced by an SS
and police appeal court.

(2) A special decree will be issued as to which court will take
over the tasks of the Supreme Army Court in Wehrmacht affairs.

Article 5

(1) Civilian army judges will be replaced by SS judicial officers
[Justizfuehrer] who are qualified to be judges. They will be ap-
pointed by the Fuehrer and Reich Chancellor, and in disciplinary
matters, are directly subordinate to the Reich Leader SS.

(2) If the proceedings involve a member of the SS, SS members
will be appointed as associate judges, otherwise the associate
judge will be appointed from the ranks of the police.

(8) The registrars of the office will be replaced by SS Beur-
kundungsfuehrer [SS officers having registrar’s functions].

(4) Further regulations as to the legal status of SS judicial
officers and SS Beurkundungsbeamte [SS officials having regis-
‘trar’s functions] remain reserved.

Article 6

The regulations of the military penal code concerning special
honor penalties [Ehrenstrafen] against soldiers are not to be
applied. They are superseded by regulations concerning the pen-
alties of dishonorable discharge and dismissal from the SS.

Article 7

The Reich Minister for the Interior and the Reich Leader SS,
in agreement with the Reich Ministers of Justice and of Finance,
are authorized to decree in their own field of activities the regu-
lations necessary for articles 4 and 5 as well as the regulations
for the carrying out of this ordinance.

191



Article 8
This ordinance becomes effective on the day of its proclamation.
Berlin, 17 October 1939

The Chairman of the Council of Ministers
for the Defense of the Reich
FIELD MARSHAL GOERING

The Plenipotentiary General for the
Administration of the Reich
FRrICK

The Reich Minister and Chief of the Reich Chancellery
DRr. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-71§
PROSECUTION EXHIBIT 112

EXTRACTS FROM DECREE, 25 NOVEMBER 1939, SUPPLEMENTING
PENAL PROVISIONS FOR PROTECTION OF THE MILITARY
STRENGTH OF THE GERMAN PEOPLE*

1939 REICHSGESETZBLATT, PART I, PAGE 2319

The Ministerial Council for the Defense of the Reich decrees
with the force of law:

Article 1
Damage to Military Equipment

(1) Whoever intentionally destroys, renders unserviceable,
damages, abandons or removes military equipment of an installa-
tion intended for the German defense, and thereby intentionally,
or through negligence, endangers the fighting power of the Ger-
man armed forces, will be punished with imprisonment of not less
than 6 months. In serious cases the death penalty, or hard labor
for life, or a term of hard labor will be imposed.

(2) The same punishment will be inflicted upon a person who
intentionally builds, manufactures or delivers in a defective man-
ner military equipment or installations of the kind described
above, and thereby intentionally or through negligence endangers
the fighting power of the German armed forces.

(8) The attempt is also punishable.

(4) Whoever acts carelessly and thereby negligently endangers
the fighting power of the German armed forces will be punished
with imprisonment.

(5) This regulation replaces article 143 a of the penal code.

* Material concerning the application of the laws on “‘public enemies” are reproduced below
in section V E.
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Article 2

Disturbance of an Essential Enterprise

(1) Whoever disturbs or endangers the orderly function of an
enterprise essential to the defense of the Reich or to the supply of
the population by making any object serving the enterprise com-
pletely or partially unusable or by putting it out of commission
will be punished with hard labor or in especially serious cases
with death.

(2) In less serious cases the penalty will be imprisonment.

* * * * * * *

Article 5

Endangering of the Armed Forces of Friendly States

(1) Whoever in Germany gathers or forwards information
concerning military matters for a foreign military intelligence
service to the prejudice of another state, or forms, maintains, or
supports an information service concerning such matters will be
punished with hard labor or in less serious cases with imprison-
ment.

(2) The act shall be prosecuted only upon order of the Reich
Minister of Justice.

Article 6
In the Protectorate of Bohemia and Moravia the provisions of
articles 1, 2, 4, and 5 of this decree apply also to persons who are
not German nationals.
Berlin, 25 November 1939
The Chairman of the Ministerial Council

for the Defense of the Reich
FIELD MARSHAL GOERING

The Plenipotentiary for the Administration of the Reich
As Deputy, HIMMLER

The Chief of the Reich Chancellery
DR. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE OF 5 DECEMBER 1939 AGAINST VIOLENT CRIMINALS
1939 REICHSGESETZBLATT, PART I, PAGE 2378

The Ministerial Council for the Defense of the Reich decrees
the following with the force of law for the area of the Greater
German Reich:
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Article 1

Armed Violence

(1) Whoever uses a firearm, a cutting or stabbing weapon, or
any other equally dangerous object while committing rape, street
robbery, bank robbery or any other serious act of violence, or
whoever threatens another person’s body or life with such a
weapon will be punished by death.

(2) The criminal who attacks his pursuers or defends himself
against them with the use of arms will be subject to the same
penalty.

Article 2

Protection for People Assisting in the Pursuit of the Criminals

Whoever takes part personally in the pursuit of a criminal for
the purpose of his apprehension has the same privileges under
criminal law as policemen and officers of the law.

Article 3

Competence of the Special Court

In cases of crimes which fall under the provisions of articles 1
or 2 of this decree, the indictment will be filed with the Special
Court.

Article 4
More Severe Punishment for Attempted Crimes and Aiding
and Abetting

Where an attempted crime or offense or the aiding and abetting
in such a crime or offense are punishable, the same punishment
is generally admissible as is provided for the accomplished crime.

Article 5

Retroactive Force

This decree is also applicable to punishable acts committed
before it came into force.

Article 6

Final Regulations

The Reich Minister of Justice will issue the legal and adminis-
trative provisions required to carry out and supplement this
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decree, and the special provisions concerning the application of
this decree in the Protectorate of Bohemia and Moravia.

Berlin, 5 December 1939

The Chairman of the Ministerial Council
for the Defense of the Reich
FIELD MARSHAL GOERING

The Plenipotentiary for the Administration of the Reich
FRICK

The Reich Minister and Chief of the Reich Chancellery
Dr. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE OF 6 MAY 1940 ON THE EXTENSION OF THE
APPLICATION OF GERMAN CRIMINAL LAW

1940 REICHSGESETZBLATT, PART I, PAGE 754

The Ministerial Council for the Defense of the Reich decrees,
for the territory of the greater German Reich, with the force
of law:

Section I

Extent of the Application of Criminal Law

Articles 8 through 5, 8 and 37 of the Reich Penal Code will be
replaced by the following regulations:

Article 3

German criminal law will be applied to the crime of a German
national, no matter whether it is committed in Germany or
abroad. ‘

For a crime committed abroad, which according to the laws of
the place of commitment is not punishable, German criminal law
will not be applied, if such an act according to the sound sentiment
of the German people—on account of the particular conditions
prevailing at the place of commitment—is not considered to be
deserving punishment,

An act shall be deemed to have been committed in any place
where the perpetrator has acted, or, in case the act consists in an
omission, where he ought to have acted, or where the results of
the act came about or were intended to come about.

Article 4

German criminal law will be applied also in case of acts com-
mitted by a foreigner in Germany.
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German criminal law will be applied to a crime committed by a
foreigner abroad, if it is punishable according to the penal code of
the territory where it is committed, or if such territory is not
subject to any punitive authority [Strafgewalt] and if—

1. The perpetrator obtained German nationality after the act, or

2. The act is directed against the German people or a German
national, or

3. The perpetrator is apprehended in Germany and is not ex-
tradited, although the nature of his act would permit extradition.

German criminal law will be applied to the following acts com-
mitted by a foreigner abroad, independently of the laws of the
place of commitment:

1. Acts committed while holding a German government office,
as a German soldier, or as member of the Reich Lahor Service, or
committed against a holder of an office of the German State or
the Party, against a German soldier, or a member of the Reich
Labor Service, while on duty, or relating to his duty;

2. Acts constituting treason or high treason against the Ger-
man Reich;

3. Crimes committed with explosives;
4. Traffic in children and women;

5. Disclosure of a manufacturing or commercial secret of a
German enterprise;

6. Perjury committed in the course of proceedings of a German
court or some other German agency authorized to take oaths;

7. Crimes and offenses of counterfeiting;
8. Unauthorized sale of narcotics;

9. Trade with pornographic publications.

Article 5

German criminal law will be applied, independently of the laws
of the place of commitment, to crimes committed on a German
vessel or a German airplane.

Section II

Regulations Amending the Rules of Criminal Procedure:

1. As article 8 a of the Code of Criminal Procedure the follow-
ing regulation is being inserted:
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Article 8 a
Jurisdiction shall also be established at the court in the district
of which the defendant is being detained by order of an authority
at the time the indictment is filed.
2. As article 153 a of the Code of Criminal Procedure, the fol-
lowing regulation is being inserted:

Article 153 a

* * * * * * *

An act committed by a foreigner abroad will be prosecuted by
the public prosecutor only if so demanded by the Reich Minister
of Justice.

The public prosecutor may abstain from the prosecution of a
punishable act if for the same act punishment has already been
carried out abroad and the sentence to be expected in Germany,
after deducting the time served abroad, would not be heavy.

* * * * * * *

Berlin, 6 May 1940

The Chairman of the Ministerial
Council for National Defense
FI1ELD MARSHAL GOERING

The Plenipotentiary General for the
Administration of the Reich
FRrICK

The Reich Minister and Chief of the Reich Chancellery
Dr. LAMMERS

TRANSLATION OF DOCUMENT NG-1807
PROSECUTION EXHIBIT 626

DECREE OF 11 JUNE 1940 CONCERNING EXECUTION OF PRISON
SENTENCES FOR CRIMES COMMITTED IN TIME OF WAR

1940 REICHSGESETZBLATT, PART I, PAGE 877

The Ministerial Council for National Defense decrees the fol-
lowing with legal force for the territory of Greater Germany :

Article 1
(1) If a court martial or an SS and police court sentences a
person to hard labor for crimes committed in time of war, or,
907802—651——15
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sentences him, in addition to imprisonment, to loss of the right
to bear arms, or loss of civil rights, and if the sentence is to be
carried out within the scope of the Reich Administration of
Justice, the period spent in prison during the war will not be
included in the time of imprisonment. In special cases the judiciary
can decide differently.

(2) If a person has within the scope of the Reich Administra-
tion of Justice been sentenced to hard labor for a crime committed
in time of war, the executing authority should give an order
which complies with the legal consequence of article 1, para-
graph 1. :

(3) The provisions of articles 1 and 2 apply also to prison
sentences which have been passed before the effective date of
this decree.

(4) Prison sentences which are covered by the provisions of
article 1, paragraph 1, or for the execution of which an order
according to article 2 ig given, will be executed under more striet
conditions.

Article 2

The Reich Minister of Justice is authorized to issue the neces-
sary legal and administrative provisions for the carrying out or
supplementation of this decree. He may determine that article 1,
paragraph 2, should be applied accordingly if imprisonment is to
be imposed.

Article 3
This decree applies also in the Incorporated Eastern Territories.
Berlin, 11 June 1940

The Chairman of the Ministerial Council
for National Defense
FIELD MARSHAL GOERING

The Plenipotentiary for the Administration of the Reich
FRrICK

The Chief of the High Command of the Armed Forces
KEITEL

The Reich Minister and Chief of the Reich Chancellery
DRr. LAMMERS
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PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM LAW OF 4 SEPTEMBER 1941 AMENDING THE
CRIMINAL (PENAL) CODE

1941 REICHSGESETZBLATT, PART I, PAGE 549

The Reich government has enacted the following law, which is
promulgated herewith:

Article 1

The dangerous habitual criminal (article 20a of the penal code)
and the sex criminal (articles 176 through 178 of the penal code)
are subject to the death penalty if the protection of the national
community or the need of just expiation require it.

* * * * * * *

Article 3

The usurer (articles 302d and 302e of the penal code) will be
punished with hard labor in especially serious cases. Moreover, a
fine of an unlimited amount can be imposed.

Fuehrer Headquarters, 4 September 1941

The Fuehrer and Reich Chancellor
ADpOLF HITLER

The President of the Ministerial Council
for the Defense of the Reich
REICH MARSHAL GOERING

The Acting Reich Minister of Justice
DR. SCHLEGELBERGER

The Reich Minister of the Interior
FrIiCck

The Reich Minister and Chief of the Reich Chancellery
DR. LAMMERS
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PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE ELEVENTH REGULATION ON THE
REICH CITIZENSHIP LAW, 25 NOVEMBER 1941*

1941 REICHGESETZBLATT, PART I, PAGE 722

The Reich government has enacted the following law, which is
promulgated herewith:

Article 1

A Jew, having his regular abode abroad, cannot be a German
national. Regular abode abroad shall be presumed if a Jew is
abiding abroad under circumstances indicating that he abides
there not only temporarily.

Article 2

A Jew loses German nationality—

a. If at the date this amendment becomes effective, he has his
regular residence abroad, with that same date.

b. If he takes up his regular residence abroad later on, at the
same time replacing his regular domestic residence by a residence
abroad.

Article 3

(1) The property of the Jew who is losing his German nation-
ality under this amendment shall be forfeited for the benefit of
the Reich at the moment he loses his nationality. For the benefit
of the Reich shall further be forfeited the property of Jews who
are stateless at the moment this amendment becomes effective,
and who were of German nationality, prior to this amendment
coming into effect, if they have taken up or take up their regular
residence abroad.

(2) The property thus forfeited shall serve the furthering of
all purposes in connection with the solution of the Jewish question.

Article 4

(1) Persons whose property is forfeited for the benefit of the
Reich under article 3, shall not be able to inherit anything from
a German national.

* * * * * * e

* The Reich Citizenship Law and the Law for the Protection of German Blood and Honor,
both announced in Nuernberg on 15 September 1939, were the basic parts of the so-called
“Nuernberg Laws.” Sece the Law for the Protection of German Blood and Honor, reproduced
earlier in this section also as a part of Document NG-715, Prosecution Exhibit 112, Further
decrees and other materials concerning Jews are reproduced below in section V D 2.
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Article 8

(1) Tt is for the chief of the Security Police and the SD to
decide whether the conditions for a forfeiture of property are
given,

(2) The administration and liquidation of the forfeited prop-
erty is up to the chief of the Regional Finance Office, Berlin.

* * * ® * # *

Article 10

(1) Claims for pensions of Jews who lose German nationality
under article 2 expire with the end of the month during which
the loss of nationality occurs.

* * * * * % *

Article 12

This amendment is also valid for the Protectorate of Bohemia
and Moravia and the Incorporated Eastern Territories.

Berlin, 25 November 1941

The Reich Minister of the Interior
FRrICK

The Chief of the Party Chancellery
M. BORMANN

The Reich Minister of Finance
As Deputy, REINHARDT

The Acting Reich Minister of Justice
DR. SCHLEGELBERGER

TRANSLATION OF SCHLEGELBERGER DOCUMENT 23
SCHLEGELBERGER DEFENSE EXHIBIT 43

ORDER OF 16 JANUARY 1942 FOR EXECUTION OF THE FUEHRER
DECREE CONCERNING THE POSITION OF CHIEF OF
THE PARTY CHANCELLERY

1942 REICHSGESETZBLATT, PART I, PAGE 35

Pursuant to the Fuehrer decree of 29 May 1941 (Reichsgesetz-
blatt I, p. 295) defining the position of the chief of the Party
Chancellery, the following is hereby directed:

Article 1

(1) Any Party contribution toward national legislation is the
exclusive responsibility of the chief of the Party Chancellery
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unless otherwise directed by the Fuehrer. Legislative proposals
or suggestions emanating from the Party, its formations or affili-
‘ated organizations are to be submitted exclusively by the chief
of the Party Chancellery to the top-level Reich authorities con-
cerned.

(2) Likewise, all assistance of the Party in dealings with per-
sonnel matters of civil servants is the exclusive responsibility of
the chief of the Party Chancellery.

Article 2

In all matters of national legislation the chief of the Party
Chancellery occupies the same position as that of any Reich
minister concerned. Therefore he is to be consulted by the highest
Reich authorities with regard to the drafting of Reich laws,
decrees, and directives of the Fuehrer, directives of the Min-
isterial Council for National Defense, as well as directives issued
by the highest Reich authorities, and regulations and provisions
for the execution of these directives. The same applies to the
endorsement of laws and directives issued within the jurisdiction
of the German States [Laender] or of directives of Reich gov-
ernors.

Article 3

In all matters of general principle and national policy, particu-
larly in matters pertaining to the drafting, amendment, or execu-
tion of laws, decrees, or directives, all communications between
the highest Reich authorities and the highest authority of the
German States including several political distriets on one hand,
and the agencies of the Party, its formations and affiliated organ-
izations on the other hand, are to be channeled exclusively through
the chief of the Party Chancellery. In such cases there shall exist
no direct correspondence between either the highest Reich au-
thorities or the highest authorities of the German States, and
any agencies of the Party other than the chief of the Party
Chancellery. The same applies to personnel matters of civil serv-
ants, unless such matters are otherwise regulated by special
provisions.

Fuehrer Headquarters, 16 January 1942

The Reich Minister and Chief of the Reich Chancellery
Dr. LAMMERS

The Chief of the Party Chancellery
M. ‘BORMANN
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PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

FUEHRER DECREE, 21 MARCH 1942, CONCERNING SIMPLIFICATION
OF THE ADMINISTRATION OF JUSTICE

1942 REICHSGESETZBLATT, PART I, PAGE 139

The defense of people and Reich necessitates smooth and quick
work in the administration of justice. In order to enable the courts
and the public prosecutors to continue the fulfilling of their tasks
under the extraordinary conditions, I decree the following:

I

The procedure in penal cases including the administration of
punishment, in civil cases and in matters of voluntary jurisdiction,
is to be simplified and expedited, by eliminating all dispensable
measures and by utilizing all available manpower, as far as it is
compatible with the purpose of the procedure. In particular, in
penal cases the enforcement of the indictment by the offended
party, and the formal decree of the court opening, the trial will
be eliminated; the authority of the local court in penal matters is
to be enlarged, and the admissibility of writs of punishment to be
extended.

II

Indictments and judicial decisions will be written in concise
style and cut down to the absolutely necessary.

III

The participation of professional associate judges in judicial
decisions is to be restricted.

v

Appeals against judicial decisions will be adapted to war con-
ditions; they can be made subject to special admission. In civil
cases of appeal the introduction of new factual material is to be
further restricted.

A%

(1) The term of office of the members of the Special Senates of
the Reich Supreme Court and of the People’s Court, as well as the
honorary members of the People’s Court, is extended to the termi-
nation of the war.

(2) The units and members of units of the Reich chamber of
attorneys, the Reich chamber of notaries public and the notaries’
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finance office will remain in office until the termination of the war;
their appointment can be revoked at any time.

VI

I commission the Reich Minister of Justice, in agreement with
the Reich Minister and chief of the Reich Chancellery, and the
chief of the Party Chancellery, to issue the legal provisions neces-
sary for the execution of this decree. I empower the Reich Min-
ister of Justice to make the necessary administrative provisions
and to decide any doubtful questions by administrative means
under due observation of article 2 of the decree of 16 January
1942 (Reichsgesetzblatt Part I, page 35).

Fuehrer Headquarters, 21 March 1942

The Fuehrer
ADOLF HITLER

The Reich Minister and Chief of the Reich Chancellery
DR. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-7I15
PROSECUTION EXHIBIT 112

UNANIMOUS DECISION OF THE GREATER GERMAN REICHSTAG,
26 APRIL 1942, CONCERNING UNRESTRICTED POWERS
OF ADOLF HITLER

1942 REICHSGESETZBLATT, PART I, PAGE 247

Decision of the Greater German Reichstag, 26 April 1942

At the proposal of the president of the Reichstag, in its session
of 26 April 1942, the greater German Reichstag has unanimously
approved of the rights which the Fuehrer has postulated in his
speech*, with the following decision:

“There can be no doubt that in the present war, in which the
German people is faced with a struggle for its existence or
annihilation, the Fuehrer must have all the rights postulated by
him which serve to further or achieve victory. Therefore—
without being bound by existing legal regulations—the Fuehrer
in his capacity as leader of the nation, supreme commander of
the armed forces, chief of the government, and supreme holder
of executive power, as holder of the supremeé judicial power
[Oberster Gerichtsherr] and leader of the Party must be in a
position to force with all means at his disposal every German,
if necessary, whether he be common soldier or officer, low or

* The reference is to Hitler’'s speech to the Reichstag on the same day, 26 April 1942,
Extracts from this speech (Doc. NG-752, Pros. Ex. 24) are reproduced below in section V C 2a.
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high official or judge, leading or subordinate official of the Party,
worker or employee, to fulfill his duties. In case of violation of
these duties, the Fuehrer is entitled, after conscientious ex-
amination, regardless of so-called well established rights, to
impose due punishment, and to remove the offender from his
post, rank and position, without using prescribed procedures.”

At the order of the Fuehrer this decision is hereby promulgated.
Berlin, 26 April 1942

The Reich Minister and Chief of the Reich Chancellery
Dr. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE, 15 JULY 1942, SIGNED BY KEITEL, STUCKART AND

DEFENDANT SCHLEGELBERGER, EXTENDING SPECIAL JURIS-

DICTION OF SS AND POLICE OR MILITARY COURTS TO THE
PROTECTORATE OF BOHEMIA AND MORAVIA

1942 REICHSGESETZBLATT I, PAGE 475

Order Concerning the Jurisdiction of SS Courts and Police Courts
in the Protectorate Bohemia and Moravia, 15 July 1942

In pursuance of the decree of the Fuehrer and Reich Chancellor
concerning the Protectorate Bohemia and Moravia, dated 16
Mareh, 1939 (RGBL1.I, p. 485) and in agreement with the Reich
Protector of Bohemia and Moravia, the following order is issued:

Article 1

In case of direct attack by a non-German citizen against the
SS or the German police or against any of their members, the
‘Reich Leader of the SS and chief of the German police in the Reich
Ministry of the Interior may establish the jurisdiction of a com-
bined SS court and police court, by declaring that special interests
of parts of the SS or of the police require that judgment be given
by an SS and police court.*

This declaration shall be sent to the Reich Protector of Bohemia
and Moravia. The SS and police court, which shall have juris-
diction in individual cases, shall be specified by the Reich leader
of the S8 and chief of the German police in the Reich Ministry of
the Interior.

* The decree of 17 October 1939 establishing special jurisdiction in eriminal proceedings
against members of the SS and members of police formations on special tasks, (Klemm Doe.
29, Klemm Ex. 29), is reproduced earlier in this section.
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Article 2
If the offense directly injures the interests of the armed forces
the Reich Leader of the SS and chief of the German police in the
Reich Ministry of the Interior, and the chief of the High Com-
mand of the Armed Forces shall reach an agreement as to whether
the case shall be prosecuted by an SS and police court or by a
military court.
Article 3
This order shall become effective 1 week after its publication.
Berlin, 15 July 1942

The Reich Minister of the Interior
As deputy, DR. STUCKART

The Chief of the High Command of the Armed Forces
KEITEL

The Acting Reich Minister of Justice
DR. SCHLEGELBERGER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM DECREE OF 13 AUGUST 1942 FOR THE FURTHER
SIMPLIFICATION OF THE ADMINISTRATION OF JUSTICE
IN CRIMINAL CASES

1942 REICHSGESETZBLATT, PART I, PAGE 508
* * * * * * %
Article II
Extended penal authority of the Local Court
The local court may pass sentence of hard labor up to 5 years.
Article III

Extension of the Admissibility of the Writ of Punishment

A writ of punishment of up to 6 months’ imprisonment is ad-
missible for crimes, too.

Article IV

Economizing on Manpower in the Composition of Penal Court

Decisions by the penal chamber of the district court, the Special
Court and the penal senate of the courts of appeal may be made
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by the president or his regular deputy alone, if he considers the
cooperation of his associates dispensable in view of the factual
and legal simplicity of the case, and if the public prosecutor agrees.

Article V
Trial without Public Prosecutor
In proceedings before the local court the public prosecutor may
abstain from participation in the trial.

* * * * * * *

Article VII
Reorganization of the System of Legal Remedies

Article 1

Restriction of Legal Remedies

Appeal and complaint by the defendant or the plaintiff in penal
cases, prosecuting on his own or beside the public prosecutor,
against a decision issued after this decree comes into force, are
subject to special admission. This will be granted in cases where
a refusal would be unfair.

Berlin, 18 August 1942

The Acting Reich Minister of Justice
DR. SCHLEGELBERGER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

HITLER DECREE, 20 AUGUST 1942, CONCERNING SPECIAL POWERS

AUTHORIZING THE REICH MINISTER OF JUSTICE TO DEVIATE FROM

ANY EXISTING LAW IN ESTABLISHING A NATIONAL SOCIALIST
ADMINISTRATION OF JUSTICE

1942 REICHSGESETZBLATT, PART I, PAGE 535

Decree of the Fuehrer concerning Special Powers of the Reich
Minister of Justice

To fulfill the tasks of the Greater German Reich, a strong ad-
ministration of justice is necessary. Therefore, I commission and
empower the Reich Minister of Justice* to establish a national
socialist administration of justice and to take all necessary

* Thierack at this time had just been appointed Reich Minister of Justice, From late
January 1941 until the middle of August 1942, the defendant Schlegelberger had been acting

Reich Minister of Justice. Evidence concerning developments in the administration of justice
while Thierack was Reich Minister are reproduced below in section V C3.
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measures in accordance with my directives and instructions and
in agreement with the Reich Minister and chief of the Reich
Chancellery and the chief of the Party Chancellery* In doing so,
he can deviate from any existing law.

Fuehrer Headquarters, 20 August 1942
The Fuehrer
ADpOLF HITLER

The Reich Minister and Chief of the Reich Chancellery
Dr. LAMMERS

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM THE REICH JUVENILE COURT LAW OF
I0 NOVEMBER 1943

19438 REICHSGESETZBLATT, PART I, PAGE 639
First Part

Juvenile Delinquencies and their Consequences

First Section

General Rules

Article 1

Sphere of Application

(1) This law applies whenever a juvenile commits a delinquency
subject to punishment. A juvenile is one who, at the time of the
deed, is 14 but not yet 18 years old.

(2) This law applies to Germans. It shall be applied accord-
ingly to members of other nationalities, as far as not otherwise

provided.
* * * * * * *
Seventh Section
Application of the General Criminal Law

Article 20

Juvenile Major Criminals

(1) If at the time of the deed the juvenile was morally and
mentally developed to such an extent that he can be considered

* Martin Bormann, tried in absentia and sentenced to death by the International Military
Tribunal. See Trial of the Major War Criminals, op. cit., volume I, page 867.
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like a perpetrator over 18 years old, the judge will apply the
general criminal law, if the sound sentiment of the people requires
it because of the particularly wicked character of the perpetrator
and because of the seriousness of his deed.

(2) The same applies, if the juvenile at the time of the deed,
according to his moral and mental development, cannot be con-
sidered like an adult, but if the over-all appreciation of his per-
sonality and his deed shows that he is a major criminal of a
degenerate character and the protection of the people demands
such treatment.

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 12

FIFTH DECREE, 5 MAY 1944, AMENDING THE DECREE CONCERNING
SPECIAL CRIMINAL LAW IN TIME OF WAR
AND SPECIAL EMERGENCY

1944 REICHSGESETZBLATT, PART I, PAGE 115

Pursuant to Article 10 of the Decree concerning Special Crimi-
nal Law in Time of War and Special Emergency* (Special Penal
Decree for Wartime) ‘of 17 August 1938 (Reichsgesetzblatt 1989,
I, p. 1455) the following is ordered:

Article 1

Article 5a of the Special Penal Decree for Wartime is amended

as follows:
Article 5a

Excess of the Regular Penalty Limits

(1) With regard to all offenders who through an intentional,
punishable act have become guilty of causing a serious detriment
or danger to the conduct of the war or the security of the Reich,
the penalty can be increased in excess of the regular penalty
limits, up to the statutory maximum of a given type of penalty,
or to a term of hard labor, or to hard labor for life, or to death,
if the regular penalty limits are an insufficient expiation according
to the sound sentiment of the people. The same applies to all
punishable acts committed by negligence, if they have caused a
particularly serious detriment or danger to the conduct of the
war or the security of the Reich.

* Reproduced on page 184 as a part of Document NG-—715, Prosecution Exhibit 112.
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(2) In the case of punishable acts committed against the dis-
cipline and courage required of a soldier, the regular penalty limits
may be likewise exceeded, if the maintenance of discipline and the
security of the military unit require it.

Article 11

Article I applies also to acts committed before this decree be-
comes effective.

Fuehrer Headquarters, 5 May 1944

The Chief of the High Command of the Armed Forces
KEITEL

TRANSLATION OF DOCUMENT NG-1918
PROSECUTION EXHIBIT 531

DECREE OF 25 AUGUST 1944, FOR THE PROTECTION OF
THE TOTAL WAR EFFORT

1944 REICHSGESETZBLATT, PART I, PAGE 184

Pursuant to the deeree of the Fuehrer concerning special powers
of the Reich Minister of Justice,* of 20 August 1942 (Reichsge-
setzblatt I, p. 585), in connection with the decree of the Fuehrer
concerning total war effort of 25 July 1944 (Reichsgesetzblatt
I, p. 161) the following is ordered in agreement with the Reich
Minister and chief of the Reich chancellery, the chief of the Party
Chancellery, and the Plenipotentiary for the Administration of the
Reich.

Article 1

(1) He who willfully or negligently violates an order or pro-
hibition contained in a legal decree or a duly promulgated ad-
ministrative order of the Reich government, any Supreme Reich
Authority or any other authority on the same level with it con-
cerning measures for implementing total war effort, will be
punished with imprisonment and/or a fine.

(2) If the perpetrator is guilty of causing, by a willful violation,
a serious disadvantage or a serious danger or, by a negligent
violation, a specially serious advantage or a specially serious dan-
ger to the war effort or the security of the Reich, he may be
punished with hard labor for a limited period, or for life, or with
death.
Article 1T

This decree is also applicable if the legal decree or administra-

* Reproduced on page 207 as a part of Document NG—715, Prosecution Exhibit 112.
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tive order has been promulgated before this decree comes into
force, but after 25 July 1944.

Berlin, 25 August 1944

The Reich Minister of Justice
As deputy, KLEMM ?

TRANSLATION OF KLEMM DOCUMENT 57
KLEMM DEFENSE EXHIBIT 57

EXTRACTS FROM DECREE, 13 DECEMBER 1944, FOR THE FURTHER

ADAPTATION OF CRIMINAL PROCEDURE TO THE REQUIREMENTS

OF TOTAL WAR (FOURTH DECREE FOR THE SIMPLIFICATION OF
CRIMINAL PROCEDURE]

1944 REICHSGESETZBLATT, PART I, PAGE 339

In pursuance of the decree of the Fuehrer concerning special
powers of the Reich Minister of Justice, dated 20 August 1942,2
(Reichsgesetzblatt I, p. 535), in connection with the decree of
the Fuehrer concerning total war, dated 25 July 1944 (Reichs-
gesetzblatt I, p. 161), and in agreement with the Reich Min-
ister and chief of the Reich Chancellery, the chief of the Party
Chancellery, and the Plenipotentiary for the Administration of the
Reich, the following is ordered:

* * ] *x * * *
Part II
* * % % . *® * ®
Article 12

Limited Admittance of Defense Counsel

(1) In one criminal case, several lawyers or professional repre-
sentatives may not act side by side as chosen counsel for one
defendant.

(2) The rules about obligatory representation by defense coun-
sel do not apply. The presiding judge appoints a defense counsel
for the whole or part of the proceedings if the difficulty of the
factual or legal problems makes assistance by a defense counsel
necessary, or if the defendant, in due consideration of his per-
sonality, is unable to defend himself personally.

* * * * * * *

Berlin, 13 December 1944

The Reich Minister of Justice
DR. THIERACK
—_—
1At this time the defendant Klemm was one of several Under Secretaries (Staatssekretaere)

in the Reich Ministry of Justice.
? Reproduced on page 207 as a part of Doc. NG-715, Pros, Ex. 112.

211



C. Organization and Structure of the German Judicial
System and the Reich Ministry of Justice

I. THE POSITION AND RESPONSIBILITY OF LEADING
OFFICIALS IN THE REICH MINISTRY OF JUSTICE

EXTRACT FROM THE TESTIMONY OF DEFENDANT METTGENBERG!
DIRECT EXAMINATION

* > * * * * *

Dr. ScHILF (counsel for defendant Mettgenberg) : Dr. Mettgen-
berg, at the Reich Ministry of Justice you last held the position
of a subdepartment chief. In the course of this trial a great many
things have been said about that subdepartment chief,? but you
are the only defendant who last held that position. Therefore,
would you please give the court an outline of that last position you
held ?

DEFENDANT METTGENBERG: Perhaps I may somewhat exceed
the scope of the question and say a few words about the structure
of the Reich Ministry of Justice as a whole, of which so far
nothing has been said here. The entire personnel of the Reich
Ministry of Justice amounted to approximately 800. Those 800
people composed three groups, the workers, the employees, and
the officials. As an example for the workmen may I perhaps men-
tion the cleaning women and the boilermen. As an example for
the employees, the majority of the secretaries and typists. Offi-
cials were those who held the posts of civil servants. Conditions
to fulfill the status of a civil servant were mainly of a formal
nature: Within the body of civil servants there were three groups
which must be distinguished—the lower grade, the intermediate
grade, and the higher grade. Lower officials were, for example,
those who carried the files, the chief messengers, ete. Officials of
the intermediate grade were the men whose task it was to keep
the registers and to draft documents which were made by the
dozen. The higher grade of officials were those beginning with
assessor [junior judge or prosecutor] up to the Minister himself.
The scope of work for the higher grade civil servants was dis-
tributed in such a way that the younger of these civil servants
were employed as so-called coworkers [Mitarbeiter] or assistants.

1 Complete testimony is recorded in the mimeographed transeript, (81 July, 1 Aug. 1947),
pages 6235-6271; 6274-6362.

2 Defendant Mettgenberg later testified that in department IIT of the Ministry of Justice he
held the position of ‘‘Referent for legislation in the field of international penal law™ and
that in department IV he was “a subdepartment chief in charge of a sphere of work which,
above all, also eoncerned affairs of international penal law” (Tr. p. 6251),
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Above the co-workers there were the Referents.* They were older
officials who held the rank of Oberregierungsrat or ministerial
counsellor [Ministerialrat].* Above them the next category was
the subdepartment chiefs [Unterabteilungsleiter]. These subde-
partment chiefs were either senior ministerial counsellors
[Ministerialraete] or Ministerialdirigenten.* Above them there
were the department chiefs [Abteilungsleiter], as a rule a minis-
terial director.* Sometimes it was a Ministerialdirigent. Above
them, but only temporarily, there was an assistant under secretary
[Unterstaatssekretaer]. Above him there was one or several under
secretaries [Staatssekretaeren].* At the very top there was the
Reich Minister.* When one keeps that survey in mind, the answer
to the question which counsel put to me becomes fairly clear. The
subdepartment chief was between the Referent and the depart-
ment chief. His task was to take reports from the Referent on
matters which were of a somewhat supernormal importance;
matters which were altogether normal and clear and unambiguous,
where there were no misgivings, no doubts, there the Referent
made the decision. But as soon as a matter, from any point of
view, assumed somewhat greater significance, he had to report on
it to the chief who, in turn, had to consider as to whether he him-
self was competent to decide on the question. If it was of real
significance, a report had to be made to a higher authority, to the
department chief, to the State Secretary, and possibly to the
Minister. In the absence of the department chief, the subdepart-
ment chief had to deputize for him in his business as department
chief. And the organization with us was such that every sub-
department chief for his sphere of work had to undertake that
work as a deputy. In the big department IV, which has been dis-
cussed here such a great deal, there were in the end six sub-
department chiefs, each of whom had his own sphere of work.
When the department chief was absent, each one of the six
subdepartment chiefs had to deputize for the department chief
within and for his own sphere of work. In the main, my defense
counsel has already explained the matter in his opening statement,
and I may therefore refer to it. As concerns myself as a sub-
department chief, I too had to deputize for the department chief
when matters were concerned which belonged within my sphere
of work as a subdepartment chief.

* For various periods of time under the Hitler regime, over half of the defendants held one
or more of the various titles and positions which the defendant Mettgenberg here proceeds to
deseribe. For example, the defendant Joel was a Referent and later a ministerial counselior;
the defendants von Ammon and Westphal were ministerial counsellors; the defendant Mett-
zenberg himself was a Ministerialdirigent; the defendants Altstoetter and Engert were
ministerial directors; and the defendants Schlegelberger, Klemm and Rothenberger were Under
Secretaries. Only two persons held the position of Reich Minister of Justice during the Hitler
regime, Guertner and Thierack, both of whom were dead by the time of the trial. The
defendant Schlegelberger was acting Reich Minister of Justice between the death of Guertner
in January 1941 and Thierack’s appointment as Minister in August 1942,

907802—p1——16
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2. EXTRACTS FROM THE "BASIC INFORMATION"
A BRIEF SUMMARY OF THE COURT SYSTEM*

Following the practice of most continental nations, German law
(based primarily on Roman law principles) is largely enacted into
codes. The criminal code dates from 1871, and the code of criminal
procedure from 1877.

Before Hitler’s seizure of power, the individual German states
(Laender) retained their sovereignty in the administration of
justice and the establishment of courts. There was, however, a
Supreme Court of the entire German Reich (Reichsgericht), which
sat at Leipzig.

Under the Supreme Court, there were 34 district courts of ap-
peal (Oberlandesgerichte), established in the several states and
provinces. Under the district courts of appeal were some 180
district courts (Landgerichte) and about 2,200 local courts
(Amtsgerichte).

Both the Judicature Act of 1877 and the Weimar constitution
(article 102) provided that the courts and judges should be in-
dependent. The general administration of the courts, however,
was controlled by the Justice Ministries—the Reich Supreme
Court by the Reich Ministry of Justice and the intermediate and
lower courts by the Justice Ministries of the individual states.
The Reich and state prosecutors were appointed and controlled by
the respective Reich and state ministries.

* * * * * * *

The regular courts. Original jurisdiction, both in ecivil and
criminal matters, was divided between the local courts and the
district courts. The local courts served for civil cases where the
claim did not exceed 1500 reichsmarks, and criminal cases where
the crime was punishable with penal servitude up to 5 years. Cases
where these limits were exceeded were brought originally in the
district courts.

The appellate procedure was much simplified as a war measure
in 1939. Criminal cases heard in the local courts could thereafter
be appealed to the district courts, and criminal cases heard
originally in the district courts could be appealed directly to the
Reich Supreme Court. Civil cases from the local courts could be
taken on appeal directly to the district courts of appeal; civil cases
from the district courts could be appealed to the district courts of
appeal and thereafter to the Reich Supreme Court.

¢ This summary and the following two charts are part of the ‘““Basic Information’ submitted

by the prosecution at the beginning of the case as an aid to the understanding of the
evidence to be later submitted.
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Under the impact of the war and the resulting shortage of
judges and judicial personnel, a decree in September 1944 further
curtailed the right of appeal and entirely eliminated the judicial
functions of the district courts of appeal.

The Reich Supreme Court was the court of first and last
instance for cases of treason against the Reich but, as set forth
below, in 1934 this function was absorbed by the People’s Court.

Extraordinary courts. Immediately after the seizure of power,
by a decree of 21 March 1983,* Special Courts (Sondergerichte)
were established in order to combat the activities of opponents of
the new regime. One Special Court was established within the
area of each distriet court of appeal. Each court was composed of
a president and two associates, drawn from the professional
judges of the district. The Special Courts were given jurisdiction
over various crimes, including inciting to disobedience of govern-
mental orders, crimes in the nature of sabotage, and acts “con-
trary to the public welfare.” There was no appeal from decisions
of the Special Courts.

The following year, the People’s Court (Volksgerichtshof) was
established by the law of 24 April 1934.2 The People’s Court tried
cases of treason, which were withdrawn from the jurisdiction of
the Reich Supreme Court. During the following years, the juris-
diction of the People’s Court was vastly increased by the expanded
concept of treason.

The People’s Court sat in six divisions, or “senates”; later on,
a ‘“‘special senate” was created to re-try cases where, in the judg-
ment of the Chief Public Prosecutor of the Reich, an insufficient
punishment had been imposed. Ordinarily a senate of the People’s
Court was composed of five judges, of whom two were professional
judges and the other three were laymen specially appointed from
the S8, the armed forces, and the Nazi Party hierarchy. There
was no appeal from decisions of the People’s Court.

* * L3 * #* * &

Other special tribunals established under the third Reich in-
cluded the “hereditary health courts” 2 (Erbgesundheitsgerichte)
and in 1945, emergency civilian “courts martial” ¢+ (Standgerichte)
in those parts of Germany which were near the front lines.

* * * * * * %

1 Thig decree is reproduced on p. 218.

2 This decree is reproduced on p. 281.

8 For further information on this subject, see contemporaneous documents below in section C5.
¢ The decree on court martial procedure is reproduced below in section Cé.
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REGULAR AND EXTRAORDINARY COURTS OF THE THIRD REICH

HITLER

REICH MINISTRY OF JUSTICE

THE MINISTER et
THE UNDER SECRETARY :
DEPT. i DEPT. IV :
(Combined in 1944) H
- 2
REICH SUPREME PEOPLE’'S COURT :
COURT (BERLIN) REICH DEFENSE
(LEIPZIG) COMMISARS OR
- SPECIAL GAULEITER
: SENATE ;
. 1st 2d 3d E
CRIMINAL : SENATE | SENATE | SENATE "
APPEALS . .
AFTER . 4th 5th 6th H
1939 : SENATE | SENATE | SENATE :
L E

DISTRICT COURTS
OF APPEAL
(At least one in
each province)

Civil Chamber

Criminal appeals from
District Courts, and clem--
ency or nullity pleas from
Special Courts, went di-
rectly to Supreme Court
after 1939, |n 1944 ol
judicial functions of these
Courts were eliminated.

SPECIAL COURTS
(At least one in
each province)

Criminal jurisdiction only;
first and last instance.

CIVIL COURTS
MARTIAL

After February 1945,
created wherever needed
using one criminal court
judge and a Reich prose-
cutor.

APPELLATE HEREDITARY
HEALTH COURTS

SINGLE APPEAL

DISTRICT COURTS
CRIMINAL CHAMBER

MUNICIPAL HEREDITARY
HEALTH COURTS

CIVIL CHAMBER

MUNICIPAL COURTS

Single Chambers for
minor civil and criminal
matters,

NOTE:

Solid connecting lines show existence and direc-
tion of appeal.

Dotted connecting lines show review channels for
clemency and nullity pleas (no appeal).
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3. SPECIAL COURTS*

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE OF THE REICH GOVERNMENT, 21 MARCH 1933,
ON THE FORMATION OF SPECIAL COURTS

1933 REICHSGESETZBLATT, PART I, PAGE 136

Pursuant to chapter II of part six of the third decree of the
Reich President to safeguard economy and finances and to combat
political excesses, of 6 October 1931, (Reichsgesetzblatt I, pp.
537, 565) the following is decreed:

Article 1

(1) A Special Court will be created for the district of each
court of appeal.

(2) The Special Courts are courts of the States.

(3) The Legal Administration of the respective States deter-
mines the seats of the Special Courts.

Article 2

The Special Courts have jurisdiction over crimes and offenses
enumerated in the decree of the Reich President for the protection
of people and State of 28 February 1933 (Reichsgesetzblatt I,
p. 83) and in the decree concerning the defense against insidious
attacks against the government of the national revolution of
21 March 1933 (Reichsgesetzblatt I, p. 185), provided that such
crimes and offenses are not within the jurisdiction of the Reich
Supreme Court or the courts of appeal.

Article 3

(1) The Special Courts shall also be competent if a crime or
offense within their jurisdiction constitutes at the same time
another punishable act.

(2) If another punishable act is factually connected with a
crime or offense within the jurisdiction of the Special Courts, the
proceedings against the perpetrators and participants of the
other punishable act may be brought before the Special Court by
way of combination.

* A number of the contemporaneous documents reproduced later in this volume deal with
trials held before Special Courts. Among the specific cases treated herein are the Katzenberger
case (Doc. NG—270, Pros, Ex. 155, and Doc. NG-154, Pros. Ex. 152), reproduced in part below
in section V D2; the Kaminska-Wdowen case (Doc. NG-457, Pros. Ex. 201) reproduced in
part below in section V D2; and the Father Schosser case (Doe, NG-1808, Pros. Ex, 557)
reproduced in part below in seetion V F.
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(3) The extension of jurisdiction according to paragraphs 1
and 2 does not apply to matters within the jurisdiction of the
Reich Supreme Court or the courts of appeal.

Article 4 '

(1) The Special Courts are composed of a president and two
associate judges. A deputy has to be appointed for each member
in case of his absence.

(2) The members and their deputies must be permanently ap-
pointed judges of the district for which the Special Court is
established.

(3) The members will be appointed and the distribution of their
tasks undertaken by the presidency of the district court in the
district in which the Special Court is located.

Article 5
The prosecutors will be appointed by the legal administration
of the States from those prosecution officials who are legally
qualified for the office of a judge. .

Article 6

The regulations of the code of criminal procedure and of the
judicature act will apply correspondingly to the proceedings, pro-
vided nothing else has been determined.

Article 7

Proceedings may be instituted also before the Special Court in
the district in which the defendant was caught or where he is in
custody. The release of the defendant does not affect this juris-
diction once it has been established.

Article 8

Applications for disqualification of a judge will be decided upon
by the Special Court to which the respective judge is assigned.
For this decision the respective judge is replaced by his deputy.
The deputy cannot be disqualified.

Article 9
(1) No hearings relating to the warrant of arrest will be held.

(2) The decisions concerning arrest pending trial are made by *
the president of the Special Court. The president of the Special
Court is, apart from the local court, also competent for those
decisions, which, according to articles 125, 128 of the code of
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criminal procedure, fall under the jurisdiction of the local court.
Complaints against the decisions of the president and the local
court will be decided upon by the Special Court.

(3) The president of the Special Court can delegate the inter-
rogation of the defendant and the decision about the warrant of
arrest to an associate judge. The same applies to the decisions
which are to be made according to articles 116 and 148 of the
code of criminal procedure.

Article 10

For the defendant who has not yet chosen counsel, counsel has
to be appointed at the time when the date for the trial is fixed.

Article 11

A preliminary court investigation will not be held. If a pre-
liminary court investigation is pending at the time this decree
becomes effective, the records are to be transferred in due time
to the prosecutor of the Special Court.

Article 12

(1) The indictment must contain a summary of the results of
the investigations.

(2) The order of the court to open the trial can be dispensed
with. Instead of the request of the prosecution for the order to
open the trial, there will be the request of the prosecution to fix
a date for the trial. After receiving the indictment the president
will set a date for the trial, if in his opinion the legal prerequisites
for it are fulfilled. Otherwise he will put the decision to the court.
When setting the date for the trial, the president will also decide
upon the warrant of arrest or the continuation of the arrest pend-
ing trial.

(3) The legal administration of the State can decree that the
clerk of the Special Court will issue the summons for the trial
and produce those objects which are to serve as evidence (art.
214, par. 1 of the code of criminal procedure). The legal adminis-
tration of the State can delegate this power.

(4) The term of the summons (art. 217 of the code of ecriminal
procedure) is 3 days. It can be shortened to 24 hours.

(5) The effects which the code of criminal procedure connects
with the opening of the trial take place with the filing of the
indictment. The effects, which the code of criminal procedure con-
nects with the reading of the order of the court to open the trial,
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take place at the moment when the interrogation of the defend-
ant as to the facts of the case begins.

Article 13

The Special Court can refuse any offer of evidence, if the court
has come to the conviction that the evidence is not necessary for

clearing up the case.

Article 14

The Special Court has to pass sentence even if the trial results
in showing the act, of which the defendant is accused, as not being
under the jurisdiction of the Special Court. This does not apply if
the act constitutes a crime or offense under the jurisdiction of
the Reich Supreme Court or the courts of appeal; in this case the
Special Court has to proceed according to article 270, paragraphs
1 and 2 of the code of criminal procedure.

Article 15

The results of the interrogations (art 278, par. 2 of the code
of criminal procedure) need not be incorporated in the record of
the trial.

Article 16

(1) There is no legal appeal against decisions of the Special
Courts.

(2) Applications for a reopening of the case are to be decided
upon by the penal chamber of the district court. The reopening
of the case in favor of the defendant will also take place if there
are circumstances which point to the necessity of reexamining the
case in the ordinary procedure. The stipulation of article 363 of
the code of criminal procedure remains unaffected. If the applica-
tion for the reopening of the case is justified, the trial will be
ordered to take place before the competent ordinary court.

Article 17

Proceedings initiated on a punishable act within the jurisdiction
of the Special Courts and pending at the date this decree becomes
effective, will be continued according to the general rules if the
trial has already started. Otherwise they will be transferred to
the procedure regulated in this decree.

Article 18

(1) When the activities of the Special Courts end, the pending
cases will be transferred to the ordinary procedure ; the indictment
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filed according to the stipulations of this decree will become
ineffective.

(2) If the trial has once started before the Special Court, it
will be carried on according to the stipulations of this decree.

(3) The administration of punishment will be transferred to
the authority for the administration of punishment in whose
district the Special Court had its seat; the court decisions occur-
ring in the course of the administration of punishment will be
made by the penal chamber of the district court without hearings
being held.

Article 19

This decree becomes effective on the second day after its
promulgation.

Berlin, 21 March 1933

The Reich Chancellor
ApoLF HITLER

For the Reich Minister of Justice
The Vice Chancellor
VON PAPEN

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE OF 21 FEBRUARY 1940 CONCERNING JURISDICTION OF
CRIMINAL COURTS, SPECIAL COURTS, AND ADDITIONAL
PROVISIONS OF CRIMINAL PROCEDURE

1940 REICHSGESETZBLATT, PART I, PAGE 405

* * * * * * *

PART II

SPECIAL COURTS
Section 1
Organization and Jurisdiction of the Special Courts

Article 10

Organization

(1) A Special Court will be established with one or several
district courts within the district of each court of appeal.

(2) Location and district of the Special Courts are determined
by the Reich Minister of Justice.

222



Article 11

Composition

1. Decisions of the Special Court are to be rendered by three
professional judges.

* * * * % 3 X
Article 13

Exclusive Jurisdiction

The Special Court has jurisdiction for:

1. Crimes and offenses committed under the law concerning
insidious attacks against State and Party, and the protection of
Party uniforms, of 20 December 1934.® (Reichsgesetzblatt I, p.
1269, and under articles 184a and 134b of the criminal (penal)
code.)

2. Crimes under article 239a of the criminal (penal) code and
under the law against highway robbery by means of highway
traps, of 22 June 1938 (Reichsgesetzblatt I, p. 651).

3. Crimes under the decree concerning extraordinary measures
with regard to radio, 1 September 19892 (Reichsgesetzblatt I,
p. 1683).

4. Crimes and offenses under article 1 of the war economy
decree, 4 September 1989¢ (Reichsgesetzblatt I, p. 1609).

5. Crimes under article 1 of the decree against public enemies,
5 September 1939* (Reichsgesetzblatt I, p. 1679).

6. Crimes under articles 1 and 2 of the decree against violent
criminals, 5 December 1939, (Reichsgesetzblatt I, p. 2378).

Article 14

Establishment of jurisdiction of the court by the prosecution.

(1) The Special Court also has jurisdiction over other crimes
and offenses, if the prosecution is of the opinion that immediate
sentencing by the Special Court is indicated by the gravity or the
wickedness of the act, by the public excitement aroused or in
consideration of a serious threat to public order or security.

Article 15

Extension of Jurisdiction

(1) The Special Court is also competent if a crime or offense

[
1 This law is reproduced on p. 178.
2 This decree is reproduced on p. 185.
2 This decree is reproduced on p. 187.
* This decree is reproduced on p. 188.
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belonging to its jurisdiction at the same time constitutes another
punishable act.

(2) If there is a factual connection between a crime or offense:
belonging to the jurisdiction of the Special Court and another
punishable act, the latter can be brought before the Special Court
by way of combination.

Article 16

Limitations of Jurisdiction

The Special Court is not competent for offenses indicated in
articles 13 through 15, in as far as the competency of the
People’s Court or of the court of appeal is established.

Section 2

Proceedings before Special Courts

Article 17

Application of General Rules of Procedure

(1) For the proceedings before the Special Courts, the code of
criminal procedure, the judicature act, and their amendments
apply, unless otherwise specified.

(2) The rules of the second chapter of the juvenile court law
are not applicable.

Article 18

Local Competency of the Court

The Special Court shall also be competent for those defendants
who are seized or kept in confinement in its district. The jurisdic-
tion, once established, will not be affected by the release of the
defendant.

* * * * % * *

Article 23

Speeding up of the Proceedings

(1) In all proceedings before a Special Court the sentence must
be passed immediately without observation of any time limits, if
the delinquent was caught in the very act or if his guilt is other-
wise obvious.

(2) In all other cases the term of summons (arts. 217 and 218
of the code of criminal procedure) shall be 24 hours.

* * * * * * L
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'Articl‘e- 25
Relationship betweern the Special Courts and the regular courts

(1) The Special Court must hand down a decision in a case, even
if the trial shows that the act with which the defendant is charged
is of such a nature that the Special Court is not competent to
deal with it. If, however, the trial shows that the act comes under
the jurisdiction of the People’s Court, the Special Court will refer
the case to the latter court; article 270, paragraph 2, of the code
of criminal procedure applies accordingly.

(2) If the trial of a case before the People’s Court or the court
of appeal, after the filing of the indictment, shows that the Special
Court has exclusive jurisdiction over the act with which the
defendant is charged, the People’s Court or the court of appeal
can either decide the case themselves or direct the trial to take
place before the Special Court. In the latter case the act with
which the defendant is charged has to be described, with emphasis
on its legal characteristics and on the penal law.

Article 26
Incontestability

(1) There is no legal appeal against a decision of the Special
Court.

(2) Applications for a reopening of the proceedings will be
decided on by the penal chamber of the district court at the seat
of the Special Court. The reopening of the case in favor of the
defendant will take place also if circumstances should make it
necessary to re-examine the case in ordinary proceedings. Article
363 of the code of criminal procedure shall remain unaffected. If
the application for reopening is justified, the trial shall be directed
to take place before the competent ordinary court.

* * * * * * *
Part VI
Final Regulations
* * * * * ® *
Article 40

Validity in the Protectorate
This decree is also valid for the German courts in the Pro-
tectorate of Bohemia and Moravia.
* * * * * * *
Berlin, 21 February 1940

The Plenipotentiary for the Administration of the Reich
Frick

225



PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

LETTER FROM UNDER SECRETARY FREISLER TO PRESIDENTS AND

PUBLIC PROSECUTORS AT COURTS OF APPEAL, 26 SEPTEMBER 1941,

CONCERNING HANDLING OF CERTAIN WARTIME CRIMES BY
SPECIAL COURTS TO SPEED UP PROCEEDINGS

The Reich Minister of Justice
3234-I1T1 a4 1187

Berlin W 8, 26 September 1941
Wilhelmstrasse 65

Telephone: 11 00 44,

long distance: 11 65 16

To the Presidents and Public Prosecutors at the Courts of Appeal
and for the information of—

a. The President of the Reich Supreme Court

b. The Chief Reich Prosecutor of the Reich Supreme Court
concerning prosecution of wartime criminality—

Wartime crimes, particularly those involving the decree against
public enemies, the war economy decree, the decree against
violent criminals, and the decree against ‘“Black Listening”
[Listening to prohibited broadcasts]*, should, as a matter of
principle, be indicted before Special Courts, in order to speed up
proceedings as much as possible.

In the event that, because of the great number of proceedings,
the necessary rapid handling of such cases should not prove pos-
sible, I wish to be informed promptly, in order that I may have
new Special Courts established or new senates added to already
existing Special Courts. The overload of work on a Special Court
should never result in the handing over of cases to other courts.

A Special Court is, as a rule, to be considered overloaded if a
monthly average of more than 40 new indictments has been filed
with it.

Acting for the Minister
[Signed] DR. FREISLER
Certified :

[Signed] BENICKE
Chief Clerk, Ministry of Justice Executive Office

* These decrees, dated 6 September, 4 September, 5 December, and 1 September 1939, re-
spectively, are reproduced in section B, above.



TRANSLATION OF DOCUMENT NG-478
PROSECUTION EXHIBIT 61

LETTER FROM THIERACK, REICH MINISTER OF JUSTICE, TO

PRESIDENTS OF COURTS OF APPEAL, 5 JULY 1943, DISCUSSING

DEVELOPMENT AND EFFECTIVENESS OF SPECIAL COURTS AND
PROPOSING LIMITATIONS ON THEIR JURISDICTION

The Reich Minister of Justice
3284-1Va 4 877/43

Berlin W 8, 5 July 1943
Wilhelmstrasse 65
Telephone:

Local calls 11 00 44

Long distance 11 65 16

[Stamp] Court of Appeal Cologne 26 July 1943

To: The Presidents of Courts of Appeal and the Generalstaats-
anwaelte

Subject: Relief of the Special Courts

The following has been discussed here:

Special Courts were established by the decree of 21 March
1933! as a keen weapon for the conviction of political criminals.
Their jurisdiction was initially limited to crimes and delicts as
defined by the decree of the Reich President concerning the pro-
tection of people and State? as well as in the Heimtueckegesetz.?
By the decree on the extended jurisdiction of the Special Courts
as of December 1984 and through a series of subsequent laws the
functions of the Special Courts were steadily increased. The decree
of 20 November 1938 then made it possible to bring before the
Special Court such cases in which immediate action by this court
seemed necessary in view of the gravity and the wickedness of
the act or of the excitement aroused in public. After the outbreak
of the war, by the decree of 21 February 1940 concerning court
jurisdiction there was established exclusive jurisdiction of the
Special Court for a series of offenses, in particular for crimes and
transgressions covered by the war economy decree. Thus, the
amount of work accruing to the Special Courts increased extra-
ordinarily during the last years, especially during the war. Prac-
tically all somewhat important criminal cases are now under the
Jurisdiction of the Special Court.
mis. reproduced on p. 218.

% This decree, dated 28 February 1983, is reproduced on p. 160.

a_TFlis decree, dated 20 December 1984, is reproduced on p. 178 under the title, Law on
Insidious Acts against State and for the Protection of Party Uniforms.
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This increase in work caused the establishment of a great num-
ber of new Special Courts, the enlargement of existing Special
Courts and the formation of new Special Court sections.

I

This development is commented upon as follows:

1. Sentences by the Special Court in the first years after its
establishment had a strongly intimidating effect. Prompt and
severe punishment by the Special Court was dreaded. Moreover
it was considered particularly shameful to have been sentenced
by the Special Court. Since the focus of the entire system of
criminal justice shifted in the meantime from the ordinary courts
(local courts, criminal sections of district courts) to the Special
Courts, a certain watering down of the original conception of the
Special Courts could not be entirely avoided. Today the Special
Courts basically are to be considered merely as special divisions
of the criminal courts, their verdicts no longer having that full
intimidating effect they had before. The only essential difference
from ordinary criminal jurisdiction is left in the fact that there
is no legal appeal remedy against verdicts of Special Courts. The
standing of Special Courts suffered from their having to deal with
comparatively small offenses such as small scale illegal slaughter-
ing, unauthorized fishing by a Pole, and the like.

2. The concentration of jurisdiction in political and other most
important criminal cases led at first to an essentially homogenous
and coherent jurisdiction. The establishment of new chambers
in the Special Courts and the increase of these courts tends to
endanger this homogenousness. Since the verdicts of Special
Courts were not regularly but rather casually published in the
press, and since equalizing measures were taken only recently, the
jurisdiction of the Special Courts, even of the individual chambers
of one Special Court, developed partly in a very different manner.
The first chamber of one Special Court, for instance, is reported
to have punished the theft of some items from a collection of
textiles as the deed of a people’s enemy with 4 years of peniten-
tiary, while the second chamber of the same Special Court in a
very similar case imposed a sentence of only 8 months.

3. The strong increase of the number of Special Courts had
brought about that, due to the scarcity of apt candidates, the
selection of judges officiating in these courts could no longer be
carried through as carefully as it was done in the first years.
While, in principle, only professionally and in particular politically
highly qualified judges were supposed to work in Special Courts,
the increase of positions made it necessary to draft judges fre-
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quently from criminal courts and civil sections who hardly were
up to the required standards. Quite a number of judges in the
Special Court are not even members of the Party.

4. Due to the development of the Special Courts, the ordinary
criminal courts, especially the criminal court sections, have under-
gone an extreme decline in importance. While Special Courts are
overburdened with work, some criminal court sections have hardly
as much to do as they had in peacetime. Furthermore, the latter
now having only to deal with trifling transgressions, they are
gradually becoming less familiar with severe cases. It is reported
that the prosecution now shows a tendency to bring many cases
before the Special Courts which actually do not belong to their
jurisdiction. On the one hand this is due to the prosecutors having
greater confidence in the Special Courts, on the other to the fact
that thus a delay of the execution of the sentence through appeal
is made impossible.

5. The permanent overburdening of the Special Courts had led
in some districts to a gradual vanishing of their particular ad-
vantage, their rapid sentencing. The Special Courts are said to
proceed with such delay that at times the prison term imposed
by the court is already absorbed by the custody preceding trial.

II

It may be stressed that said development of the Special Court
jurisdiction is undesirable. In the interest of a rapid and severe
punishment of the really outstanding crimes and transgressions
it should be attempted to maintain the character of the Special
Courts as “Courts Martial of the Home Front” [Standgerichte
der Inneren Front].

1. In regard to organization, the following is pointed out:

a. At some Special Courts several chambers were established.
‘Experiences with several chambers are varying, but in general
not favorable. If the chambers are proceeding under different
presidency and with different personnel, several chambers are
actually equal to several Special Courts. Consequently it is pos-
sible that the uniformity of jurisdiction disappears even within
one Special Court. Not in all places and instances the ability to
preserve a uniform jurisdiction within the Special Court through
an exchange of ideas and experiences and through an exchange
of associate judges among the different chambers is to be found.

b. Even greater is the danger of a not uniform jurisdiction if
new Special Courts with competence in a limited distriet are
established. It is yet considerably harder to bring about an ex-
change of ideas and experiences and exchange of associate judges

907802—51——17
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among different Special Courts than among several divisions of
one and the same Special Court. Therefore, no advantage can be
seen in the establishment of a whole series of new Special Courts
ag it has been noticed during the last years.

¢. Reinforcement of the existing Special Courts by assigning
a number of additional associate judges is considered to be the
most suitable method. The uniformity of the direction of the
Special Court is being secured by the presiding judge, while the
most experienced associate judge should be made his deputy.

This strengthening of the Special Courts will in any case secure
the uniformity of jurisdiction and will make possible 2 more ex-
tensive performance than in separated Special Courts. This
strengthening of course is limited by the working capacity of
the president and by his ability to exert influence. The president
has to bear both in the preparation and in the conduect of the trial,
the bulk of physical and intellectual work, a circumstance which
sets a natural limit to this form of strengthening of the Special
Courts.

2. Furthermore it is stressed that the Special Courts’ return
to their proper task cannot be seen in organizational measures,
but that a sensible relief of the Special Courts from inappropriate
criminal cases must be accomplished.

a. A means thereto is already at hand now in article 24 of the
decree concerning court competence. According to it, Special
Courts are entitled to transfer trivial cases to the local or the
criminal courts. Apparently practice is not uniform in this respect.
While some Special Courts, in view of their excessive pressure of
work, have already made an extended use of the opportunity to
transfer cases to the regular courts, other Special Courts appear
to have entirely renounced such a transfer, carrying through
themselves even unimportant criminal cases. In general they base
this on the bad experiences they made when they transferred
cases to the regular jurisdiction.

In spite of that, transfers according to article 24 ought to be
practised to a far greater extent. Through the sentences as sug-
gested by the prosecutions, through judges’ letters and through
directing of the criminal procedure, care has been taken that
local and criminal courts are being integrated into the framework
of Special Court jurisdiction. Thus, for instance, minor cases of
illegal slaughtering, contact with prisoners of war, etc., could be
transferred. If the penal courts were continuously entrusted with
these matters, then they would also develop a uniform experience,
which as yet is not possible. As a further means of relief, accord-
ing to the present state of legislation, a directive to the public
prosecutors is suggested with the purpose that all minor cases
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should be prosecuted before the penal court and not before the
Special Court. Only political and really important cases arousing
public excitement should be reserved for the Special Courts.

b. Hitherto the possibility of letting the president (one single
judge) take decisions in the Special Court has not been suffi-
ciently made use of. In simple typical cases it is not necessary to
call in assessors and to mobilize the whole apparatus of the Special
Courts.

Kindly let me have your opinion of these arguments before
1 August 1948. Will you kindly especially express your opinion as
regards the advantages and the expediency of the three possi-
bilities—eriminal chamber system, central Special Court with
several deputy presidents, and separate regional Special Courts,
as well as about the question of the restriction of competence.

[Seal of Ministry of Justice] DRr. THIERACK
Certified:
[Illegible stamped signature]
Clerk

4, PEOPLE'S COURT"

PARTIAL TRANSLATION OF DOCUMENT NG-715
"PROSECUTION EXHIBIT 112

EXTRACT FROM LAW OF 24 APRIL 1934 AMENDING REGULATIONS
OF PENAL LAW AND CRIMINAL PROCEDURE

1934 REICHSGESETZBLATT, PART I, PAGE 341

* * * * * * *

CHAPTER III. PEOPLE’S COURT*

Article 1

(1) For the trial of cases of high treason and treason the
People’s Court is established.

1A number of the contemporaneous documents reproduced later in this volume deal with
trials held before senates of the People’s Court. Among the specific cases treated herein are
the Stenfanowicz-Lenczewski case (Doc. NG-351, Pros. Ex, 132), reproduced below in
section V D 2; the Bratek case (Doc. NG-595, Pros. Ex. 136), reproduced in part below in
section V E; the Beck case (Doc. NG—381, Pros. Ex, 159), reproduced in part below in section
V E; and the Paschen case (Doc. NG-546, Pros. Ex. 141), reproduced below in section V E.

3The law of 24 April 1934 comsists of three chapters or parts (each divided into several
articles and sections), Chapter I broadened and redefined the concepts of high treason and
trt.aason, according to National Socialist principles by amended articles 80-93 of the Reich
criminal code. Chapter I is reproduced in part above in section B, Selected Laws and Decrees.
Cyapter IIT of the law, reproduced here, established a special judicial machinery to deal with
high treason and treason as newly defined in chapters I and II. Materials on the application
and interpretation of these provisions on treason and high treason are reproduced below in
section V E,
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(2) Decisions of the People’s Court are made by five members
during the trial, by three members outside the trial. This includes
the president. The president and one further member must be
qualified judges. Several senates may be established.

(3) The prosecution is represented by the Chief Prosecutor of
the Reich.

Article 2

The members of the People’s Court and their deputies are ap-
pointed for the duration of 5 years by the Reich Chancellor at
the recommendation of the Reich Minister of Justice.

Article 3

(1) The People’s Court is competent for the investigation and
decision in the first and last instance in the cases of high treason
according to articles 80 through 84, treason according to articles
89 through 92, assault against the Reich President according to
article 94, paragraph 1 of the criminal (penal) code, and the
crimes listed in article 5, paragraph 2, No. 1 of the decree of the
Reich President for the protection of people and State of 28 Feb-
ruary 1933* (Reichsgesetzblatt I, p. 83). In these cases the
People’s Court also make the decision listed in article 73, para-
graph 1 of the judicature act.

(2) The People’s Court is also competent in such cases where
crimes or offenses subject to its competency constitute at the same
time another crime or offense.

(8) If another punishable act is in factual connection with a
crime or offense subject to the jurisdiction of the People’s Court,
the proceedings against the perpetrators and participants of the
other punishable act may be brought before the People’s Court by
way of combination.

Article 4

(1) The Chief Reich Prosecutor can transfer the prosecution of
the crimes of preparation of high treason listed in articles 82
and 83 of the penal code and of the treasonable offenses listed in
articles 90 b through 90 e of the penal code to the prosecutor at
the court of appeal. The Chief Reich Prosecutor can withdraw the
transfer before the opening of the investigation.

(2) In the cases mentioned in paragraph 1 the People’s Court
can transfer the trial and decision to the court of appeal, if the
Chief Reich Prosecutor requests this when filing the indictment.

(8) Article 120 of the judicature act applies accordingly.

* This decree is reproduced on p. 160.
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Article 5

(1) As far as not otherwise stipulated, the procedure is subject
to the provisions of the judicature act and the code of criminal
procedure concerning the procedure before the Reich Supreme
Court in the first instance.

(2) Against the decisions of the People’s Court no legal appeal
is permitted.

EY EY * * * * *

Berlin, 24 April 1934

The Reich Chancellor
ADOLF HITLER

The Reich Minister of Justice, at the same
time for the Reich Minister of the Interior
DRrR. GUERTNER

The Reich Defense Minister
VON BLOMBERG

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

EXTRACTS FROM LAW OF 16 SEPTEMBER 1939 AMENDING
REGULATIONS OF GENERAL CRIMINAL PROCEDURE, MILITARY
CRIMINAL PROCEDURE AND THE PENAL CODE

1939 REICHSGESETZBLATT, PART I, PAGE 1841

* *® & * * * *

Article 5

The Special Senate of the People’s Court

(1) The special senate of the People’s Courts consists of the
bresident and of four members.

(2) The special senate is presided over by the president of the
People’s Court* and, if he cannot be present, by the vice presi-
dent. One of the members must be a president of a senate or a
professional associate judge at the People’s Court.

(3) The members and their deputies are appointed for the
duration of two business years by the Fuehrer and Reich Chan-
cellor upon recommendation of the Reich Minister of Justice.

* £ £ £ % L3 *

_— .
* From 1936 until 1942, Thierack was President of the People’s Court. In 1942, Thierack
became Reich Minister of Justice, and Freisler, President of the People’s Court.
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Fuehrer Headquarters, 16 September 1939

The Fuehrer and Reich Chancellor
ApoLF HITLER

The Reich Minister of Justice
DR. GUERTNER

The Chief of the High Command of the Armed Forces
KEITEL

PARTIAL TRANSLATION OF SCHLEGELBERGER DOCUMENT 88
SCHLEGELBERGER DEFENSE EXHIBIT 81

EXTRACTS FROM DECREE, 21 FEBRUARY 1940, CONCERNING THE
JURISDICTION OF CRIMINAL COURTS, SPECIAL COURTS, AND
ADDITIONAL PROVISIONS OF CRIMINAL PROCEDURE

1940 REICHSGESETZBLATT, PART I, PAGE 405

Upon the basis of legal authority and with the consent of the
Plenipotentairy of the Four Year Plan [Goering] and the High
Command of the Wehrmacht, the following is ordered:

Chapter 1
Jurisdiction of the Criminal Courts
* * * * * % *
Article 5

Jurisdiction of the People’s Court

(1) The People’s Court has jurisdiction for—

1. High treason (articles 80 through 84 of the Reich criminal
code).

2. Treason (articles 89 through 92 of the Reich criminal code).

3. Attacks against the Fuehrer and Reich Chancellor (article
94, paragraph 1 of the Reich criminal (penal) code).

4, Severe cases of damaging military equipment and endanger-
ing the armed forces of friendly states (arts. 1-5 of the decree
supplementing penal provisions for the protection of the defensive
strength of the German people of 25 November 1939, Reichs-
gesetzblatt I, p. 2319).

5. Failure to report an intended crime (art. 139, par. 2 of the
criminal (penal) code), insofar as this crime was intended to be
high treason or treason under the jurisdiction of the People’s
Court, or a severe case of damaging military equipment.
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6. Crimes under article 5, paragraph 1 of the decree concern-
ing protection of people and state, of 28 February 1933 (1933
Reichsgesetzblatt I, p. 83).

7. Crimes under article 1, paragraph 1 of the law against
economic sabotage, of 1 December 1936* (1936 Reichsgesetzblatt,
Part I, page 999).

(2) In cases of acts punishable under articles 82, 83, 90b
through 90e, 92 of the criminal (penal) code, the Chief Reich
Prosecutor at the People’s Court can transfer the prosecution to
the attorney general at the court of appeal.

(8) In the cases described in paragraph 2, the People’s Court,
in agreement with the Chief Reich Prosecutor, can transfer the
trial and decision to the court of appeal, as long as the trial has
not been directed to take place before the People’s Court.

(4) The Chief Reich Prosecutor can withdraw the transfer and
his consent to a transfer as long as the trial has not begun before
the court of appeal.

ES *® * * * * *
Final Regulations

Section 40

Validity in the Protectorate

This decree is also valid for the German courts in the Pro-
tectorate of Bohemia and Moravia.

Berlin, 21 February 1940

The Plenipotentiary for the Administration of the Reich
FRrICK

PARTIAL TRANSLATION OF DOCUMENT NG-938
PROSECUTION EXHIBIT 438

LETTER FROM THE OFFICE OF THE SUPREME CHIEF OF THE SA,
SIGNED BY DEFENDANT KLEMM, 4 DECEMBER 1936, PROPOSING
FIVE SA LEADERS AS ASSOCIATE JUDGES OF THE PEOPLE'S COURT

Kl/Hz
Supreme Chief of the SA
Adjutant’s office of the Chief of Staff
SA Liaison officer in the Reich Ministry of Justice.
Correspondence Record: None

-
* This law is reproduced in part on p. 182.
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Berlin W 8 4 December 1936
Voss-strasse 1

Subject: Members of the SA as members of the People’s Court
Enclosures: [Handwritten] Proposal for supplementary appoint-
ments of the helow-mentioned five nominees. W. 4
December.
To: The Reich Ministry of Justice, Section I, Special attention:
Ministerial Counsellor Wanger, Berlin W, Wilhelmstrasse
65.

I understand that more honorary associate judges [ehrenam-
tliche Beisitzer] of the People’s Court are to be appointed. On
behalf of the Chief of Staff [of SA] the following SA leaders are
proposed :

Obergruppenfuehrer Arthur Boeckenhauer, Munich, Barer-
strasse 11

Gruppenfuehrer von Hoerauf, Munich

Brigadefuehrer Hanns Bunge, Munich

Brigadefuehrer Daniel Hauer, Stuttgart, Herdweg 72

Oberfuehrer Erich Kaul, Berlin, Wilhelmstrasse 106

I should be grateful if the above-named would be included
among the nominees proposed to the Fuehrer and Reich Chan-
cellor.

Chief of the adjutant’s office
BY ORDER:
[Signed] KLEMM
Obersturmbannfuehrer

PARTIAL TRANSLATION OF DOCUMENT NG-160
PROSECUTION EXHIBIT 124

LETTER FROM FREISLER, PRESIDENT OF THE PEOPLE'S COURT, TO

THE REICH MINISTER OF JUSTICE, 17 JANUARY 1944, TRANS-

MITTING SUMMARY OF ACTIVITY OF THE PEOPLE'S COURT FROM
I JANUARY TO 31 DECEMBER 1943

The President of the People’s Court

1440 E-1. 123g Berlin W 9, 17 January 1944

[Stamp] 01/3 Bellevuestrasse 15
Telephone 22 18 23

18 January 1944
[Stamp] Secret

To: the Reich Minister of Justice
Berlin W 8
2 Enclosures
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My dear Reich Minister!

[Stamp] Reich Ministry of Justice
18 January 1943

Dept. IV

[Initial] Th [Thierack]

Attached please find two enclosures giving you a summary on

the activity of the People’s Court from 1 January to 31 December
1948. The activity of the special senate is not contained therein
as the documents were lost in the terror attack of 24 November
1943.

1440E-1. 116

Heil Hitler!
Obediently yours
[Signed] FREISLER
[Handwritten] taken out 1 copy [signed] KLEMM

SUMMARY ON THE ACTIVITY OF THE PEOPLE’S COURT
FROM 1 JANUARY UNTIL 31 DECEMBER 1943

1st 2d 3d 4th 5th 6th
senate | senate | senate | senate | senate | senate | Total
1. Number of sentences_ .. _____ 505 177 114 186 140 190 | 1,312
2. Number of decrees__________ 232 54 85 122 97 127 717
3. Number of persons sentenced._|1,332 | 610 | 141 259 | 384 | 612 | 3,338
thereof those under 18 years ______ 6 |-——__- S 1 12
of age.
4. Number of days of session____| 550 164 | 115 131 162 148 | 1,270
thereof those outside of Ber- | 183 83 |- 27 116 71 480
lin,
5. Death sentences___.________ 769 | 368 49 72| 200 | 204 | 1,662
6. Life terms_________________ 8 2 4 b 8 24
7. 15-10 years of hard labor_____ 80 29, 6 25 48 78 266
8. 10-5 years of hard labor______ 234 92 15 37 47 161 586
9. Less than 5 years of hard 97 57 12 19 51 64 300
labor.
10. Penal camp:
a. 15-10years___________|_ _____|______|..____ 1 3 6 10
b. 10-5years____________ 5 2 5 4 | ... 5 21
¢. lessthan 5years________ 1 1 5 2 |- 2 11
11. Imprisonment____________.__ 87 43 25 42 20 42 259
12. Fined:
a. byjudgment._ ________-|_____ | _|ooo e el
b. additional_____________ 6 ||| 6
13. Acquittals.________________ 50 16 12 47 14 42 181
14, Procedure suspended:
) (persons)
a. by judgment__________ 1 (.. 8 8 1 (.. 18
b. by decree_____________ 20 4 1 1 28 6 60
15. Settled in other ways________ 381 92 22 90 35| 103 723
(persons)

[(Handwritten] IV a 35. 44g
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TRANSLATION OF DOCUMENT NG-186
PROSECUTION EXHIBIT 340

MEMORANDUM FROM FREISLER, PRESIDENT OF THE PEOPLE'S

COURT, | APRIL 1944, CONCERNING ASSIGNMENT OF VARIOUS

TYPES OF CASES TO THE SEVERAL SENATES OF THE PEOPLE'S
COURT

[Handwritten] To the Minister
3204-1. 65

The examination of the charges filed during the first quarter
of 1944 shows the necessity of a change in the procedure. For the
charges coming in after 1 April 1944, I distribute our work as
follows:

A
The first senate will take up—

I. a. Attacks against the Fuehrer,

b. Attacks against leading men of the State, the movement
[Nazi Party] or the armed forces,

¢. Attacks against Germans in foreign countries, on grounds
of their German nationality to thereby hit the Reich, or against
representatives of the Reich, insofar as these attacks go beyond
verbal attacks; in this category also belong all crimes against
section 5 of the decree of 28 February 19383.*

II. a. Punishable acts of Germans of the intelligentsia or of
the economic leadership,

b. Acts hostile to the State based on religious convictions from
the Gauen: Baden, Bayreuth, Berlin, Danzig-West Prussia,
Duesseldorf, Essen, Franconia, Carinthia, Cologne, Aix-la-Cha-
pelle, Main-Franconia, Moselland, Munich-Upper Bavaria, Lower
Danube, Upper Danube, Upper Silesia, Salzburg, Swabia, Styria,
Sudetenland, Tyrol-Vorarlberg, Wartheland, Westmark, Vienna,
Wuerttemberg-Hohenzollern, and from the Government General,
excepting both treason [Landesverrat] and Marxist high treason.

I1I. Punishable acts of Germans from Alsace, from Luxem-
bourg, Lower Styria, or Upper Carinola and punishable offenses
in these areas; punishable acts of Germans in Bohemia and
Moravia.

IV. Marxist high treason from Berlin and the areas incorpo-
rated since the beginning of the war.

[stamp] The Minister is informed 20 April
V. Non-Marxist high treason, with the exception however of

* Decree of the Reich President for the protection of people and State is reproduced on p. 160.
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geparatist (often called legitimist) high treason, insofar as it
concerns the Alps and Danube and Gauen or Bavaria.

V1. Defeatism, cases of undermining of morale and intentional
evasion of military service (Art. 5, KSSVQO) from the Gauen
Berlin, Brandenburg, Silesia, Pomerania, East Prussia, Mecklen-
burg, Sudetenland, Upper Silesia, and the Reich Gauen Danzig-
West Prussia, and the Wartheland.

VII. Punishable offenses of foreigners [Fremdvoelkischer] —
except high treason — from Bohemia, if these offenses were com-
mitted after the establishment of the protectorate.

VIII. Impeachment of non-German civilians for punishable
offenses against the Reich or the occupying power in the occupied
northern areas according to the special instructions for the area.

IX. Chiefly punishable acts committed abroad—with exception
of high treason.

B
The second senate will take up—

I. All other cases of Marxist high treason within the borders
of the Altreich [pre-1938 Reich].

II. Impeachment of non-German civilians for punishable
offenses against the Reich or the occupying power in France and
Belgium in accordance with the special directions pertaining
thereto.

III. Acts hostile to the State based on religious convictions
from the Gauen Halle-Merseburg, Hamburg, Hessen-Nassau,
Kurhessen, Magdeburg-Anhalt, Mark Brandenburg, Mecklenburg,
Lower Silesia, East-Hannover, East Prussia, Pomerania, Saxony,
Schleswig-Holstein, South Hannover-Brunswick, Thuringia, We-
ser-Ems, Westphalia-North, Westphalia-South—with exception of
high treason.

IV. Endangering of the armed forces of befriended states (sec.
5 of the decree of 25 November 1939).

C
The third senate will take up—
I. High treason in favor of the Soviet Union and Poland.

II. Defeatism, undermining of morale, and intentional evasion
of military service (Art. 5, KSSVO) from the entire Reich, as
far as these affairs are not dealt with by the first senate (A II and
A VI) or the second senate (B III), excepting however the Gauen
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Essen, Duesseldorf, Cologne-Aix-la-Chapelle, Moselland, West-
phalia-North, Westphalia-South, and Saxony.

D
The fourth senate takes up—

I. High treason in favor of all countries of the world except
the Soviet Union and Poland.

I1. Damaging of means of defense.

JII. Punishable offenses of Germans from Lorraine and punish-
able offenses in Lorraine.

IV. Punishable offenses of foreigners from Moravia, in case
they were committed after the establishment of the protectorate,
however not high treason in favor of the Soviet Union or Poland.

E
The fifth senate takes up—
I. Punishable erimes except high treason and defeatism, un-

dermining of morale as well as evasion of military service, in the
Reich Gauen Vienna, Upper and Lower Danube.

II. Separatist high treason involving the Reich Gauen Vienna,
Upper and Lower Danube, Styria, Carinthia, Salzburg, and Tyrol-
Vorarlberg.

F

The sixth senate takes up—

I. Punishable offenses except treason and defeatism, under-
mining of morale and evasion of military service in the Reich
Gauen Styria and Carinthia, Salzburg, and Tyrol-Vorarlberg.

II. Separatist high treason involving Bavaria.

III. Accusations according to the law against sabotage of the
economy of 1 December 1936.

IV. Accusations according to the decree of the Fuehrer for
the protection of the armament economy from 21 March 1942.

V. Defeatism, undermining of morale, intentional evasion of
military service (Art. 5, KSSVO) from the Gauen Essen, Dues-
geldorf, Cologne-Aix-la-Chapelle, Moselland, Westphalia-North,
Westphalia-South, and Saxony, insofar as these cases are not
taken care of by the first (A IT and A VI) of the second senate
(B III).

G

Impeachment for failing to report a crime to be dealt with by
the senate, competent for the crime involved.
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H

If a defendant is accused of high treason or treason against
his country, the assignment is to be determined by the accusation
of treason, if this is not irrelevant.

Favoring the enemy by treasonous activities, defeatism, under-
mining of morale, or evasion of military service does not bear any
influence on the assignment.

Interrelated cases may be handled by one single senate in
agreement with the other senates involved. Cases of nonagreement
are to be submitted to me.

J

For charges, entered before 1 April 1944 the former plan of
distribution of work applies, however, I wish to be notified by 1
June whether and which of these accusations are not yet settled.

~Berlin, 1 April 1944
DRr. FREISLER

TRANSLATION OF DOCUMENT NG-157
PROSECUTION EXHIBIT 103

LETTER FROM THE REICH MINISTER OF JUSTICE TO THE PRESIDENT

OF THE PEOPLE'S COURT, 18 OCTOBER 1944, COMMENTING UPON

ITS FUNCTIONS AND THE SELECTION OF PRESIDING JUDGES "IN
PARTICULARLY IMPORTANT POLITICAL CASES"

[Handwritten] MIi Berlin, 18 October 1944 [Handwritten]T 276
Copy
The Reich Minister of Justice

To: The President of the People’s Court, Dr. Freisler
Berlin W 9
Bellevuestrasse 15
[Handwritten] 18 October Bz

Dear Mr. President:

The importance of the People’s Court for the maintenance of
the home front has greatly increased and is bound to increase
still further after carrying into effect of the Fuehrer’s decree of
20 September 1944. The functions of the People’s Court must,
therefore, not be confined to meting out adequate punishment to
the aceused, they must moreover fulfill the specific task of political
leadership.

This is inherent in the fact that the population not only recog-
nizes the sentences of the People’s Court as right, but that, more-
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over, it also learns why any particular sentence has become ex-
pedient.

The President of the senate is often hampered in conducting
the proceedings, because in some particularly important political
cases—including cases occurring frequently—the political evalu-
ation of the offense is not always sufficiently shown up with a
view to the prevailing situation of the people and of the Reich.
If it is sufficient in non-political criminal cases to show up the
perpetrator, the deed and the effects of both on the national com-
munity and thus to find a just sentence, this is not sufficient for
cases tried in the People’s Court. With due stress for the political
aspect of the case it is necessary to discuss the conditions of the
Reich and of the people. When conducting proceedings the presi-
dent must be able to justify why this particular offense is espe-
cially dangerous for the population and the-Reich and why it is
especially grave. Everybody who is taking part in the proceedings
must have the inner conviction when leaving the courtroom not
only that the punishment was just but also why it was just. This
also and quite particularly applies to the so-called cases of defeat-
ism which from now on will be tried in an increased measure.
Likewise, utterances must not be allowed to spring up which, for
instance, say that proceedings before a certain senate mean certain
death, or that the term ‘“general public” is stretched too far in
its legal definition. Whenever such utterances occur they can only
be parried by a manner of conducting the proceedings which is
superior, calm and—if need be—stone cold. In that case the people
must always understand why in these crucial months of the war
the instigator deserves death—but not so the gossip monger un-
less it happened not to be merely silly gossip but a gossip which
became dangerous because it was unscrupulous.

The above applies in corresponding measure to all other cases
tried before the People’s Court.

I, therefore, would like to ask you, Mr. President, to make a
special endeavor especially that only such judges will preside in
particularly important political cases, who master the material
involved also along political lines and who warrant that they
are able not only to pass just sentences but also by their manner
of conducting the proceedings to convince those present of the
correctness of the sentence. If any difficulties as to personnel
should occur here, please let me have your oral report.

Heil Hitler!

Yours
DR. THIERACK
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5. HEREDITARY HEALTH COURTS*

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

LAW OF 14 JULY 1933 FOR THE PREVENTION OF PROGENY WITH
HEREDITARY DISEASES (GESETZ ZUR VERHUETUNG ERBKRANKEN
NACHWUCHSES)

1933 REICHSGESETZBLATT, PART I, PAGE 529
The Reich government has enacted the following law, which is
promulgated herewith:

Article 1

1. Whoever is afflicted with a hereditary disease can be steri-
lized by operation, if according to experience of medical science a
hereditary impairment of his progeny, either physical or mental,
is to be expected in all likelihood.

2. Whoever suffers from one of the following diseases is af-
flicted with a hereditary disease according to this law—

(1) Hereditary imbecility.

(2) Schizophrenia.

(8) Circular (manic-depressive) psychosis.

(4) Hereditary epilepsy.

(5) Hereditary St. Vitus’ dance (Huntingtonian Chorea).

(6) Hereditary blindness.

(7) Hereditary deafness.

(8) Bad hereditary physical malformation.

3. Any person suffering from chronic alcoholism can also be

sterilized.
Article 2

1. The right to file such an application rests with the person to
be sterilized. If he is incompetent or has been put under tutelage
because of feeble mindedness or being under 18 years of age, this
right rests with the legal representative and is subject to approval
by the court of guardianship. In all other cases of limited compe-
tence, the consent of the legal representative is needed for the
application. In case an adult person has been under guardianship,
the guardian’s consent is mandatory.

2. A certificate of a physician, approved in Germany, has to be
attached to this application, stating that the person to be sterilized
has been familiarized with the meaning and the consequences of
a sterilization.

¥ The hereditary health courts deslt with sterilization of human beings. Because of space
limitations, a relatively small amount of the evidence introduced in the Justice Case has been
reproduced in this volume. However, sterilization was also the subject of charges in the
Medical Case. See “Medical Experiments—Experiments for Mass Sterilization” (sec. VII A 15,
Vol. I, pp. 694 ff, this series).
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3. The application can be rescinded.

Article 3

Sterilization can also be proposed by—
1. A public health officer.

2. The superintendent of a hospital, sanatorium, asylum, or of
a penitentiary for its inmates.

Article 4

The application is to be made in writing and is to be submitted
to the attention of a hereditary health court. The facts, upon
which this application is based must be corroborated by a medical
expert opinion or in some other way. The office [of the hereditary
health court] must inform the public health office of this ap-
plication.

Article 5

The hereditary health court of the district where the person
to be sterilized resides has jurisdiction over the decision.

Article 6

1. The hereditary health court is to be affiliated with a loeal
court. It is composed of a local court judge as president, a public
health officer and another physician approved in the German
Reich, with expert knowledge of matters pertaining to eugenics.
A deputy is to be appointed for each member.

] ] ] * ® * #*

Article 10

1. The higher hereditary health court is to be affiliated to a
distriet court of appeal covering the same district. It consists of
a member of the distriet court of appeal, a public health officer
and another physician, approved in Germany, with expert knowl-
edge of matters pertaining to eugenics. A deputy is to be appointed
for each member. Article 6, paragraph 2 applies accordingly.

* * * * L] * *

3. The decisions of the higher hereditary health courts are
final.
Article 11

1. The operation necessary for the sterilization is to be per-
formed only in a hospital and by a physician approved in Ger-
many. He can perform this operation only after the decree for
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sterilization has become valid. The supreme provincial authority
will appoint the hospitals and physicians authorized to perform
the sterilization. The operation is not to be performed by the
physician who made the application or who was a member of the
board during the proceedings.

Article 12

1. Once approved by the court, this sterilization has to be per-
formed even against the will of the person to be sterilized, unless
he made the application himself. The public health officer has to
arrange the necessary measures with the police. Direct force may
be used if other measures do not suffice.

2. If circumstances demand a re-examination of the facts, the
hereditary health court has to reopen the case and to suspend the
sterilization order temporarily. In case of a rejection of the ap-
plication a reopening of the case is permissible only if new facts
have appeared which justify the sterilization.

* * * * * * *

Berlin, 14 July 1933 The Reich Chancellor
ApoLF HITLER

The Reich Minister of the Interior
FRrICK

The Reich Minister of Justice
DRr. GUERTNER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT (12

EXTRACTS FROM DECREE OF 5 DECEMBER 1933 FOR THE
EXECUTION OF THE LAW FOR THE PREVENTION OF
PROGENY WITH HEREDITARY DISEASES

1933 REICHSGESETZBLATT, PART I, PAGE 1021

* * * * * * *
Section 1

(Concerning article 1, paragraphs 1 and 2 of the basie law)*

A condition for sterilization is that the disease, although only
temporarily manifested from a latent tendency, has been estab-
lished beyond any doubt by a doctor approved by the German
Reich. :

* * * * * * *

* Reference i3 made to the basic law of 14 July 1933, reproduced in part immediately above.

907802—51—18
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Section 3
(Concerning Articles 3 and 4)

* * * * * * *

If an approved doctor in the course of his official activity learns
of a person suffering from a hereditary disease (art. 1, pars. 1
and 2) or from chronic alcoholism, he must report this without
delay to the competent district public health officer using the form
printed as supplement 3 (p. 1024). Other persons who are con-
cerned with the treatment, examination, or advising of sick per-
sons, have the same obligation. In the case of inmates of institu-
tions, it is the head of the institution who has the duty to report
the case.

* % * * * * *

Berlin, 5 December 19383

The Reich Minister of the Interior
FRrICK

The Reich Minister of Justice
DR. GUERTNER

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

THIRD DECREE FOR THE IMPLEMENTATION OF THE LAW FOR THE
PREVENTION OF PROGENY WITH HEREDITARY DISEASES,
25 FEBRUARY 1935

1935 REICHSGESETZBLATT, PART I, PAGE 289

* * * * * * *

Article 4
Authorized persons and counsel can be barred from appearance
before the hereditary health courts and higher hereditary health
courts for important reasons; this decision is uncontestable.

L] * % * * * *

Article 12

1. The Reich Minister of Justice determines the location and
the district of the court which is to render the decision, and the
number of court chambers to be established. He may transfer the
exercise of this authority to the presidents of the district courts
of appeal.
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2. The hereditary health courts are to be regarded as parts of
the local courts, and higher hereditary health courts are to be
regarded as parts of the district courts of appeal, with respect to
administration and official supervision.

3. The president of the district court of appeal determines the
number of medical members and deputies of the hereditary health
courts, as needed.

* * *® * * * *

Berlin, 25 February 1935

The Reich Minister of the Interior
The deputy: PFUNDTNER

The Reich Minister of Justice
The deputy: DR. SCHLEGELBERGER

The Reich Minister of Labor
The deputy: DR. KROHN

TRANSLATION OF DOCUMENT NG-346
PROSECUTION EXHIBIT 10l

CIRCULAR OF THE REICH MINISTRY OF JUSTICE TO ALL PRESIDENTS
OF THE COURTS OF APPEAL, |1 MAY 1936, ANNOUNCING COURSES
FOR JUDGES DEALING WITH HEREDITARY DISEASE CASES

The Reich Minister of Justice

No. 6234-1IV. b 472
Berlin W 8, 11 May 1936
Wilhelmstr. 65
Al Jaeger 0044

To: All Presidents of the Courts of Appeal
Subject: Courses for judges dealing with hereditary disease
cases

It is intended that during the second half of the month of June
courses will be held in Berlin and Munich to train presiding judges
of the courts and courts of appeal dealing with cases of hereditary
diseases in matters of the marriage health law. The course in
Berlin will probably take place between 15 and 17 June and the
course in Munich between 22 and 24 June. In order to save ex-
benses, only the presiding judges of the courts and courts of
appeal dealing with cases of hereditary disease will be admitted
to these courses, but not their deputies. The course in Berlin is
intended for the judges of the district courts of appeal of Berlin,
Brunswick, Breslau, Celle, Dresden, Duesseldorf, Hamburg,
Hamm, Jena, Kassel, Kiel, Koenigsberg Pr., Marienwerder, Naum-
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burga. S., Oldenburg, Rostock, and Stettin. The course in Munich
is intended for the judges of the courts of appeal in Bamberg,
Darmstadt, Frankfurt/Main, XKarlsruhe, Munich, Nuernberg,
Stuttgart, and Zweibruecken. The nonresident participants will
have their traveling expenses refunded in accordance with para-
graph II of the traveling expenses law. The expenses will be paid
by the director of the office to which the official belongs. The
amounts paid are to be recorded under chapter 4, title 25 of the
budget. Please inform me of the names of the participating judges
by 31 May 1936.

An opportunity for a diseussion will probably be given on the
last day of each course. During the course of these discussions
questions may be raised concerning the marriage health law and
the law on prevention of progeny with hereditary disease. In con-
sequence of the large number of participants it is however neces-
sary that each judge who wishes to discuss a question will submit
it in triplicate directly to us (Berlin W. 9, Vosstrasse 5, Office b)
not later than 31 May 1936. If several questions are submitted
a separate sheet is to be used for each question. In the case of
medical questions a summarized statement of the case is to be
attached, if possible; in other cases it is also advisable to state
briefly which particular. case led to the question. The name, offi-
cial position, and the court of the judges should be marked at the
top of the page on the left hand side.

Enclosed are copies for the presidents of the district courts
and for the presiding judges of the main hereditary health courts.

Deputy
Certified [Signed] DR. VOLKMAR
[Signature illegible]
[Stamp: Reich Ministry of Justice] Clerk

TRANSLATION OF DOCUMENT NG-789
PROSECUTION EXHIBIT 432

ANNOUNCEMENT BY THE REICH MINISTER OF JUSTICE, 17

DECEMBER 1943, CONCERNING THE APPOINTMENT OF A

REFERENT WITH THE DUTY OF TRAINING JUDGES AND

OTHERS IN A RACIAL, HEREDITARY, AND CRIMINOLOGICAL-
BIOLOGICAL LINE OF THOUGHT

[initials] KLE [Klemm)]

Internal Regulation

Reference: The consideration of racial, hereditary, and crimino-
logical-biological [kriminalbiologische] viewpoints
in educational questions
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With regard to the necessity of putting more emphasis on the
racial, hereditary, and criminological-biologieal viewpoints in con-
nection with educational questions within the meaning of my
internal regulation of 12 June 1943 — 1200 E — Ip 2 340 —
Oberlandesgerichtsrat Meinhof, without prejudice to his sphere
of office in department VI, is also assigned to department II as
Referent.

The range of his duties comprises—

The training of judges, public prosecutors, jurists, and other
officials, as well as of the entire new generation in a racial, heredi-
tary, and criminological-biological line of thought.

Berlin, 17 December 1943
Dr. THIERACK

1200 E — Ip 2 383
[Handwritten] Adjutant KLEMM

TRANSLATION OF KLEMM DOCUMENT 58
KLEMM DEFENSE EXHIBIT 58

DECREE SIGNED BY DR. CONTI* AND DEFENDANT KLEMM, i4

NOVEMBER 1944, TEMPORARILY SUSPENDING ACTIVITIES OF

HIGHER HEREDITARY HEALTH COURTS, AND AUTOMATICALLY
LEGALIZING PENDING CONTESTED DECISIONS

1944 REICHSGESETZBLATT, PART I, PAGE 330

Seventh decree concerning the execution of the law for the
prevention of progeny with hereditary diseases

On the basis of Article 17 of the law for the prevention of
progeny with hereditary diseases of 14 July 1988 (Reich Law
Gazette I p. 529) in combination with the decree of the Fuehrer
concerning the total war effort of 25 July 1944 (Reich Law Ga-
zette I p. 161) it is decreed in agreement with the Reich Minister
and chief of the Reich Chancellery, the chief of the Party Chan-
cellery and the Plenipotentiary General for the administration of
the Reich:

Article 1

(1) The higher hereditary health courts discontinue their ac-
tivity temporarily—for the duration of the suspension the definite
decision is with the hereditary health courts.

*Dr. Conti was Reich Health Leader (Reichsgesundheitsfuehrer). His activities came into

issue in the Medieal Case, United States vs. Karl Brandt, et al., Volumes I and II, this series.
Conti committed suieide in 1945 after Germany’s unconditional surrender.
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(2) A trial pending in the higher hereditary health courts ends
with the coming into effect of this decree. With the termination
the contested decision becomes legal. The hereditary health court
investigates officially, whether a resumption of the proceedings
according to article 12, paragraph 2, of the law for prohibiting
carriers of inherited diseases to reproduce is ruled in considera-
tion of the terminated proceedings.

(3) Paragraphs 1 and 2 are not valid for cases in which the
higher hereditary health court has already passed a resolution
at the time when this decree came into effect and has merely not
yet delivered it.

Article 2
This decree goes into effect on 1 December 1944.

Berlin, 14 November 1944.

The. Reich Minister of the Interior
As deputy : DR. 1.. CONTI

The Reich Minister for Justice
As deputy: KLEMM

6. CIVILIAN COURTS MARTIAL

PARTIAL TRANSLATION OF DOCUMENT NG-715
PROSECUTION EXHIBIT 112

DECREE OF 15 FEBRUARY 1945 ON CIVILIAN COURTS MARTIAL
PROCEDURE

1945 REICHSGESETZBLATT, PART I, PAGE 30

The seriousness of the fight for existence of the Reich demands
of every German determination to fight to the last, and devotion
to the utmost. Whoever tries to withdraw from his duties towards
the common cause, especially if it is done through cowardice or
for personal profit, must at once be called to account with the
necessary severity, so that the State will not suffer damage
through the failing of one single person. Therefore, the following
has been decreed upon the order of the Fuehrer in agreement with
the Reich Minister and chief of the Reich Chancellery, the Reich
Minister of the Interior and the chief of the Party Chancellery:

I

Courts martial are to be established in Reich defense districts
which are menaced by the approach of the enemy.
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I1

1. The court martial consists of a judge of a criminal court as
president and a member of the Leadership Corps [of the Nazi
Party], or a leader of a unit affiliated with the National Socialist
Party, and of an officer of the armed forces, the Waffen SS [armed
SS] or the police, as associate judges.

2. The Reich defense commissioner appoints the members of the
tribunal and designates a state attorney as public prosecutor.

IT1

1. The courts martial have jurisdiction for all kinds of crimes
endangering the German fighting power or undermining the peo-
ple’s fighting strength and will to fight.

2. For these proceedings, the regulations of the code of criminal
procedure will be applied.

v

1. The sentence of the court martial will be either death, ac-
quittal, or commitment to the regular court. The consent of the
Reich defense commissioner is required. He gives orders for the
time, place, and kind of execution.

2. If the Reich defense commissioner is not available, but the
immediate execution is indispensable, the public prosecutor is
authorized to act in his place.

A\’

The necessary regulations for amendment, changes and execu-
tion of this decree are issued by the Reich Minister of Justice in
agreement with the Reich Minister of the Interior and the chief
of the Party Chancellery.

VI

This decree goes into effect immediately upon its promulgation
over the radio.

Berlin, 16 February 1945

The Reich Minister of Justice
THIERACK
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D. Expert Opinion by Defense Witness Professor
Jahrreiss concerning the Development of
German Law

EXTRACTS FROM THE TESTIMONY OF DEFENSE WITNESS
PROFESSOR JAHRREISS*

DIRECT EXAMINATION

Dr. SCHILF (counsel for defendants Klemm and Mettgenberg) :
Professor Jahrreiss, may I ask you to tell us your name, your
profession, and your residence.

WITNESS JAHRREISS: Professor at Cologne University; at pres-
ent on the staff of editors of the record of IMT. Do you also wish
me to name my residence, Counsel ?

Q. Yes.

A. At this time, in Nuernberg. I was born at Dresden; the date
of birth is 19 August 1894.

Q. So that I can afford the Court the opportunity to acquaint
itself with your particular research field, may I ask you briefly
to describe to us your field of research as professor of law.

A. My work since 1923 has dealt with the fields of constitutional
law, international law, and the law by the League of Nations,
general constitutional law, and philosophy of law.

Q. May I ask you, just by way of example, to mention your
own publications—those of a scientific nature.

A. Well, that is rather a lot; but publications which concern
this subject here, I could mention—Law and Calculability, on the
foundations of law and state; another publication on The Relation
of the Constitution of the Reich to the League of Nations; then in
the textbook which Anschuetz and Thoma edited on German Con-
stitutional Law, my work about The Equality of the Citizens
before the Law, and above all, my own version of The German
Constitutional System, of the year 1930.

Q. Concerning the first problem, the German constitutional law,
that is the subject on which I wish to start. My first question will
open the direct examination. Is it correct that Hitler in the order
of the so-called Third Reich was the supreme law giver?

A. Yes, that is correct, although that was not so from the very
beginning of that era. That only happened in the course of events.
But at the latest, if you’d like me to mention a date, that occurred

* Complete testimony is recorded in the mimeographed transcript, 25 and 26 June 1947,
pages 4253-4364.
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when the offices of Chancellor and Reich President were united
in him; that is to say, 1 August 1934.* That is the latest date.

Q. Tt was like this then—Hitler’s authority developed gradually
until it reached its final culmination ?

A. Yes, that is correct. If T may add this, one must say that
the development under Hitler followed a development which oc-
curred prior to his own era.

Q. Do you mean to say by that, that 80 January 1933 did not
bring about a complete break of the development prior to Hitler?

A. Yes, that is what I would say.

Q. Do you also mean to say by this that the so-calied change-
over, that is the seizure of power by the National Socialist Party,
was legal?

A. That is a very difficult question. First of all it is difficult
because one would have to say in greater detail what events repre-
sented the change-over, whether one adheres to the formation of
the government on 30 January 1933, or whether one discusses
the enabling act, promulgated on 24 March 1933,2 or how far
altogether one wants to extend the events of the change-over. I
can only answer conditionally. If one considers only the formation
of the government, that is to say the act of entrusting Hitler with
the Chancellorship on 30 January 1933, and if by ‘“legal”, one
means the purely outward formality, then it cannot be denied that
the operation was carried out legally, namely, under Article 53
of the Weimar constitution,® according to which the Reich Presi-
dent forms the cabinet, and the Parliament—the Reichstag—only
afterwards has the opportunity to have a destructive influence on
the formation of the cabinet. Under the Weimar constitution, the
Reichstag does not form the cabinet alone or together with an-
other organ, but the President does that. The other organ is im-
mediately elected by the people of the Reich. That is why the
Weimar constitution contains quite rightly article 54* which
incorporates the parliamentary system by establishing the insti-
tution of the vote of nonconfidence and entrusts the President with

1 Reference is made to the Law Concerning the Head of the German Reich, 1 August 1934
(1934 Reichsgesetzblatt, pt. I, p. 747). This law reads as follows: “Article 1. The office of the
Reich President is herewith united with that of the Reich Chancellor. Therefore, the preroga-
tives hitherto held by the Reich President are transferred to the Fuehrer and Reich Chancellor,
Adolf Hitler, He determines his deputy. Article 2. This law becomes effective from the time
of the death of Reich President Hindenberg.”” Hindenberg died on 2 August 1934. This law
was signed by Hitler and 14 Reich ministers.

2 This act is reproduced on page 163.

8 Article 53 reads—‘“The President of the Reich appoints and dismisses the Chancellor of the
Reich and, on the latter’s recommendation, the ministers of the Reich.”

£ Article 54 reads—‘‘The Chancellor of the Reich and the ministers of the Reich require the
confidence of the Reichstag in the administration of their office. Any one of them must resign
should the confidence of the Reichstag be withdrawn by an express resolution.’
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the formation of the cabinet. Yes, in fact one has to say a little
more. In the formation of the government, the appointment of the
Reich Chancellor is the sole act of the President; side by side with,
let us say, the dismissal, with which the countersignature of the
Chancellor is purely formal.

In the development of the Weimar constitution, after initial
wavering, there evolved the principle that the new Chancellor
appointed or signed the dismissal of the old Chancellor and his
own appointment, which is really illogical. I don’t think there is
any need for me to explain that any further. But as the Weimar
constitution in Article 50 provided that every provision made by
the president should be countersighed by the Reich Chancellor,
or one of the Reich ministers—at least one—one was compelled
to have even the appointment of the new Chancellor counter-
signed. That means naturally for the new Chancellor that he drags
himself out of the mire by his own efforts. Counsel, if your ques-
tion refers to 30 January—formally the procedure was orderly;
a great deal more difficult is the question concerning the Reich
law of 24 March 1933, that famous law [the Enabling Act], the
validity of which was doubted so much; it is much more difficult
to answer if your question refers to that. That law has as its
main contents—I can almost say with a little exaggeration—the
elimination of the division of powers. Three provisions or groups
of provisions of the Weimar constitution are excepted, but for the
rest the government could now promulgate laws even if that meant
changing the constitution of the Reich; for the normal life of
the people, legislators, and supreme administrators are one and
the same thing. That is a basic change of the entire structure
of the Weimar constitution. And I can say frankly if I, during
the first years of the Weimar constitution, as an expert on consti-
tutional law, had been asked whether the Reichstag, even if there
was a majority, could not change the constitution under article
762—if the Reichstag would make such decisions, could pass a
law which, in effect, eliminates the Reichstag,—if I had been
asked such a question I would have said there is nothing about
that in article 76 that restricts the passing of such laws; but

1 Article 50 reads—*“All orders and decrees of the President of the Reich, including those
relating to the armed forces, require for their validity the ecountersignature of the Chancellor
or the competent minister of the Reich. The countersignature entails the undertaking of
responsibility.”*

2 Article 76 reads—*‘The constitution may be amended by legislation. But decisions of the
Reichstag as to such amendments come into effect only if two-thirds of the legal total of
members be present, and if at least two-thirds of those present have given their consent.
Deecisions of the Reichsrat in favor of amendments of the constitution also require a majority
of two-third of the votes cast. Where an amendment of the constitution is decided by an

appeal to the people as the result of a popular initiative, the consent of the majority of the

voters is necessary.

“Should the Reichstag have decided upon an alteration of the-constifution in spite of the
objection of the Reichsrat, the president of the Reich shall not promulgate the law if the
Reichsrat, within 2 weeks, demands an appeal to the people.”

254



there is not only legality, there is also legitimaey in every con-
stitution ; there are certain basic decisions contained in any consti-
tution which one cannot abandon without the entire losing of his
character. But I must say the German science of constitutional
law, particularly in the person of the most fanatic champions of
democracy, did not take that point of view. Gerhard Anschuetz,
who if it is permitted to say anything like that about a republic,
was the erown jurist of the Weimar republic, wrote the commen-
tary to the constitution of the German Reich which is the authori-
tative commentary. Gerhard Anschuetz whose last position was
that of professor at Heidelberg, was, I might say, a temple guard
of the Weimar constitution, and if he only thought an attempt
had been made to shake the foundations of democracy, perhaps
by creating a group of judges who could have reviewed decisions
by the Reichstag, he would have been furious. I must say that
because only now it becomes understandable what authority
Anschuetz’ opinion carried, which was concurred in by all Ger-
man constitutional lawyers, that there were no limits for article
76, concerning the amendment of the constitution. Anschuetz
stated repeatedly that the Reichstag, with the majority that can
amend the constitution, could abolish the republic, the federal
state, democracy, even basic laws. No judge was entitled to doubt
the constitutional validity of such a law. If previously I said that
concerning that law of 24 March, one might have legal misgivings,
I had something different in mind. I believe if I had been the
President of the Reich, and if I had had the knowledge of the
events, I would have refused to issue that law and to promulgate
it, for it is the Reich President who has to examine whether the
law has come about in a constitutional manner. I am convinced,
however, that on no account procedures can be constitutional when
the majority present, that is, the majority which passes the
resolution, did not constitute the majority of the Reichstag as
elected [by the people] but constituted the majority of a Reichstag
that had been curtailed by the executive. Much has been said about
that, and there is something else that enters into that question,
and I have to say that quite openly that has not been discussed
before. At that sesston at which the Reichstag passed that law
which changed the constitution, the Reich Chancellor felt that the
Reichstag might make difficulties, and he threatened with revolu-
tionary forces; but even that doesn’t help and, particularly, it
doesn’t help according to Anschuetz. Anschuetz and [other] Ger-
man experts on constitutional law consistently upheld the view
that the assurance of the Reich President, given by his signature,
that the law had been passed in an orderly manner excluded all
scrutjny. Therefore, we have to say, under objective law there
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may be misgivings, serious misgivings about that procedure, but
according to what at the time was the guaranteed practice of
constitutional law which was upheld by the opinion of the most
fanatic upholders of the Weimar constitution, the signature by
the Reich President excluded any scrutiny as to whether the law
came about in an orderly manner. I believe that I have now indi-
cated that the question for the so-called legality of the change-
over, even purely formal, is very difficult to answer, but for the
rest it seems to me that this is only an argument about words;
[actually, it was] a revolution, and it was meant to be a revolu-
tion. Hitler even thought it was the only real revolution. And
according to its aim and meaning it [i.e., a revolution] cannot be
legal; but in any case, if it comes off—that is how it always will
be in the world of states—it provides the soil on which the new
order, slowly or more quickly, evolves, acecording to custom, and
custom after all is the source of all law.

Q. Professor, we are particularly interested to explain to the
Tribunal the constitutional status of the so-called Hitler decrees.
May I ask you, now that you have answered the question of legal-
ity on the one hand and theories of legitimacy on the other hand,
would you now, from the developments, explain the constitutional
status of the Hitler decrees within the meaning of my first ques-
tion as to whether he was supreme legislator of the Reich.

A. T am afraid I shall have to go back a bit for that because
that question really concerns the entire question of the so-called
constitution of the Third Reich. Even for many a German, Hitler’s
authority is a mystery, but it must be that for all those who are
not Germans. Many misunderstandings which I encounter again
and again in conversations are due to the fact that certain un-
avoidable factors which are involved in any ruling, are ascribed
to Hitler’s regime. A further difficulty consists in the fact that
the peculiar constitutional insecurity in which most of the states
in Europe have lived for many years, from the point of view of
their constitution, produces phenomena which do not restrict
themselves to Hitler’s regime, but only appeared there particularly
clearly. But above all-—because otherwise I cannot provide you
with the background—I should like to explain that a little further
to the Tribunal—above all, there is considerable ignorance about
certain peculiarities of the German situation, in particular con-
cerning the constitution. I believe I may say without encountering
any contradiction that in this courtroom jurists are fighting for
clarity among themselves which belonged to various schools of
legal thought. Above all, there is between the European continen-
tal states and their constitutional and legal thought on the one
hand and the Anglo-Saxon legal thought, as far as I understand
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it, a great difference which cannot be overestimated. On the con-
tinent of Europe, in the course of four centuries, a development
has taken place by which law and morality in legislative thought
are separated sharply; and so as the question of morality arises,
the lawyer on the continent of Europe says as a lawyer, “That
has nothing to do with me. That may be regrettable, and I myself
do think it is regrettable, but after all, that is the historical real-
ity.” How far that development goes, I can show to the Tribunal
by giving an example which perhaps is the most important, and
again that concerns the opinion of Gerhard Anschuetz concerning
article 102 of the constitution* as to whether the courts in Ger-
many concerning the validity of the law passed by the Reichstag
are entitled to doubt it for ethical reasons. I quote—this is in the
commentary of the 14th edition, page 476—“If it cannot even be
conceded that the judge is entitled to examine the law as for its
being constitutional or not, so it can be conceded even less that
he may refuse obedience to a law which was passed constitu-
tionally because according to his opinion concerning certain stand-
ards which again according to his opinion are above the legislator,
that is to say, morality, ethics, natural law, they contradict these
points or because they cannot stand up to certain evaluations.”

I had to read this out verbatim. Therefore, it was rather difficult
for the interpreter because of the position of the verbs.

The reason for that situation in Germany, which is a situation
that applies to the whole of Europe, is this—and I now have to
broach a subject, the effect of which did not affect England or
the United States. The state of the European continent came into
existence from the fragments of the Corpus Christianum of west-
ern Europe. The break of the medieval realm is the soil on which
the modern sovereign states grew. These states starting with Italy
believe ever more strongly in the idea that they are sufficient to
themselves, that they can live by their own efforts, that they are
under no obligation to the past or to the future. The state becomes
a purpose to itself. That has been emphasized again and again,
and that development goes on from Macchiavelli, the great Floren-
tine; Jean Bodin, the great Frenchman; and as far as Hegel, the
the German. As a result, ethical evaluations may be made by the
legislator, parliament, or the monarch, but the resolution passed
by the monarch or parliament deprives those who are governed
by these laws of all right of objection.

May I draw the attention of the Tribunal to one event that
occurred under the Weimar constitution. During the first years
of the republic it became known among the public that Berlin
was thinking of forbidding any revalorization [or revaluation—

* Article 102 reads—‘‘Judges are -independent and subject only to the law.”
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Aufwertung] by law.* The judges of the Reich Supreme Court
of Leipzig at that time formed their own association, and that
association of judges, in view of that rumor, held a meeting and
passed a resolution to the effect that if such a law were to be
promulgated, they would refuse to apply it. That happened in
1924, and it was emphasized that such a law would run counter
to morality. There was a storm of indignation among the Reich
government. The Reich Minister of Justice protested using very
sharp expressions, and the Reich Supreme Court did not carry
out its threats. However, in 1927 the Reich Supreme Court in a
decision published in volume 118 declared—“The legislator in the
autocracy is not bound to any other restrictions but those which
he draws for himself from the constitution or from other laws.”

Now, I ask to be permitted to speak about a second point which
concerns only Germany, at least to that extent. It is easy to forget
that the German people for 33 years have never had really normal
conditions. If one looks at that from the human point of view, it
means that about 50 age-groups of German people—that is more
than two-thirds—50 age-groups of people have never seen normal
conditions; that is, all the people who were born after 1914, and
those who, before 1914, did not have any conscious experiences.
For all these people, life—and that was the normal thing for them
—was a continuous change from open to latent crisis. One was
always exposed to danger and always with a longing for stable
conditions. The consequence is that for most Germans, order,
which deserves that name, is something hard to imagine. To the
German people order has become to mean something transitory,
something unstable, something upon which one cannot depend,
and doubtless it did not contribute to the stabilization of legal
thought that, beginning with the time of the Weimar republic
the machinery of legislation was running incredibly fast. I would,
indeed, desire for the judges [of this Court] to see the maze of
decrees and laws published and showered upon the German people
since 1919. Most of those were laws or paragraphs of short ex-
istence. We had real inflation of legislation, as far as I know, in
history without example at any other period. And that was not
only so during the Weimar era, it became worse indeed during
the period of the Third Reich. Before Hitler came [to power] he
turned with strong criticism against that positive manufacturing
of laws. In his opinion, only the “sound sentiment of the people”

* The problem referred to by the witness was briefly the following: The value of the German
curreney having fallen to a very small fraction of its prewar value, debtors were able to pay
off debts by paying, in terms of purchasing power, only a small fraction of the original debt.
This brought hardship to many creditors. Hence, the question was whether, under the doctrine
of ‘“unjust enrichment,”” or under some similar doctrine, or by virtue of special legislation,
these debts, particularly toward creditors in the lower economie strata, should be ‘revalued.”
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should find its inclination in laws. But when he was in power, the
machinery, if this was possible, then was in even higher gear.

I believe that I do not have to credit it to my own inefficiency
but I have to believe that no German jurist can say anything
else of himself, but, none of us were in a position to know all the
headlines of all the laws and decrees that have been passed. With
things as they were, one has to understand that a large portion
of the German nation, many jurists among them, became tired
and apathetic toward authority, and skeptical. And on the other
hand it could not be avoided that many impulsive individuals
revolted, wanted to take action, wanted to do something about it,
wanted to come to a decision, to a clarification, to a simplification,
to find a way to see through all that.

In our era—at least one can say that for Europe—the political
disease of fanaticism and doctrinism has broken out; tolerance
became more and more rare; each single technical question was
tainted with the question of religious allegiance. Under these cir-
cumstances, one can easily obtain a picture of the chaotic condi-
tion of legal thinking; small wonder that a state, to see to it that
laws once decreed have to be carried out by the authorities, de-
manded particular emphasis because otherwise not even the mini-
mum of order could be guaranteed which was at most possible.
Particularly because the entire situation, the entire atmosphere
was so unstable. The essence that “an order is an order” had to
become the last refuge of those actually in power.

And now, a last part of it. Inflicted against this background
of all that we find in the constitution which, on paper, perhaps
structurally is the most sympathetie, the most logical democratic
constitution of the world, with a tremendous, carefully thought-
out system of checks and balances, safety valves in order to assure
that the individual citizen would be the one to have its full
advantage. But that constitution was worked through elaborately,
and I say openly, that my determination to study constitutional
law was in part based on that constitution which enthused me
as a young man; this constitution, at the same time, was very
complicated in its structure, its structural power and in legislative
procedure.

With the permission of the Tribunal I shall try to explain that
life itself demanded to have these matters simplified—rather less
artistry but more efficacy. With that I believe, in all brevity,
to have said something of that which is absolutely necessary to
know if one wants to understand the essence of the Weimar con-
stitution and its development which, long before Hitler, had led
to a situation which does not permit to recognize any longer the
situation of 1919.

* * * * * * %k
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In German we call a law which was brought about by the legis-
lative authority, a law in the formal sense. And the basic thought
for all, which is to be found in all European constitutions, is this.
If the government wants to, let us say, increase taxation, then
that means it wants some acts of legislation which authorize the
authorities, or the various agencies, to interfere with property.
The government, therefore, wants a law in the material sense;
therefore it must have a law in the procedural sense or in the
formal sense, through legislation. That is what we call the prin-
ciple of the necessity of the law, the fact that a law is required.
Where this is brought about, we have a division of power. And
if it were brought about—and it has never actually been carried
out—then this is the way it would have to come about. The legis-
lative body then would have to make all substantive laws, but it
would do nothing but just that.

Both these cases do not apply. Parliaments, time and again, are
given the privilege or the right to come to resolutions or decisions
which have different content, for example, decisions on budget.
These decisions on budget are not acts of legislation in the sense
of setting standards. In German constitutional law it is definitely
prohibited to include into the budgets acts of legislation or stand-
ards in that sense. The Parliament has a part in the forming of
the cabinet. That is one thing. The other—and this is what we
need—is the following. It may happen that the government is
authorized to enact legislation by virtue of the constitution itself,
or by virtue of later laws passed by the parliament. In German
one calls these acts of rule making [ Akte der Normsetzung]| of the
government, that is of the executive—which have a legal maxim as
content-—legal decrees [Rechtsverordnungen]. “Legal” on account
of their content, and ““decrees” on account of the method.

This institution, which we find in every European state, was the
starting-point for the further development and the paving of the
way of the orders by Hitler, because in the Weimar constitution
there is a law for the government to decree laws, the utilization,
or I should say the exploitation of, which led to the fact that since
the middle of 1930 the normal legislative body in Germany was
really the government. That is the famous provision of article 48,
paragraph 2. As a rule, legal decrees on the basis of this article are
called dictatorial decrees, but also apart from that during the
Weimer era, much authority was received for the government to
issue decrees. In countless laws the Reichstag empowered the
government, in order to carry out a law, or in some cases in order
to amend a law or repeal a law, to issue legal decrees.

However, not only in the Reich do we find this institution or
this instrument of legal decrees, but also in the German states,
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the German Laender. In the constitution one always finds a
[provision concerning the] right to issue emergency decrees
(Notverordnungsrecht) and the legislatures of the various states
frequently authorize the [state] government to issne decrees in
regard to substantive law.

A law of the Reichstag of 13 October 1923, which is called
Enabling Law, “Ermaechtigungsgesetz”’, signed by Reich Presi-
dent Ebert, conferred upon the Reich government the power,
among other things, to issue decrees in regard to substantive law,
even deviating from the legal principles of the constitution of the
Reich. This law is particularly important. It was published in the
first years of the Weimar constitution under Reich President
Ebert, and it cleared the way for a development which the found-
ers of this law to this day probably regret deeply.

May I refer the Tribunal to the following :

Several months ago, in Munich, a book was published, “The
History of the Weimar Constitution.”” The author is Professor
Willibalt Apelt, now at the University of Munich. We used to be
together at the University of Leipzig, and I also had the honor
to lecture for him in addition to my lectures when he became the
Minister of Interior in Saxony; that is, the Police Minister.

He was one of the most outspoken democrats we had in Ger-
many. This book throughout is a [settling of an] account
[Abrechung] with Hitler. It altogether lauds the Weimar con-
stitution, and therefore it is particularly important to note that
Apelt considers this law the beginning of all the evil in this de-
velopment and states explicitly that this law cleared the way to
that other enabling law of 24 March 1933. * * * The date
of the law is 13 October 1928. It appeared in the Reichsgesetzblatt
of 1923, volume I on page 943. Since the middle of 1930 one did
no more work with enabling law decrees, but one used article
48, paragraph 2. Earlier already that had been applied. If I am in-
formed correctly under Ebert alone, 136 decrees of that kind were
passed, that is to say, until 1925 when Hindenburg became Presi-
dent. At first a little less use was made of this means. It was
reactivated again when the economic crisis of 1929 was nearing
Europe. Conditions in Germany deteriorated from week to week,
and under Bruening whole bundles of emergency decrees, of die-
tatorial decrees, were passed. In 1932 we had progressed so far
in that direction that the Reichstag was practically excluded as a
legislative body, and the Reich President, together with the Reich
government (the Reich cabinet because according to article 50
they had to work together) was really the normal source of legis-
lation. From then on until Hitler’s acts of legislation it is indeed
only a short step, and if Hitler himself would not have set out to
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give the whole matter a triumphant dictatorial aspect, if he had
been satisfied with an enabling act like that of 1923, if he had not
had laws enacted by the government but decrees, the entire en-
abling aet would not have caused so much rumpus as it did.

Q. Professor, may I ask you to explain briefly to the Tribunal
who Reich President Ebert was, because we have to assume that
the name alone does not give a plain indication. * * *

A. We had two Reich Presidents. The first, Friedrich Ebert,
who came from the social democratic party of Germany, not
elected by the people but by the national assembly, and then the
second, von Hindenburg, who was elected by the people.

Q. And my second and other request is that you quote to the
Tribunal article 48, paragraph 2 of the Weimar constitution.

A. Article 48, paragraph 2. Concerning the so-called dictatorial
powers of the president—and with the permission of the Tribunal,
I shall formulate these sentences linguistically in a way which
make them easily translatable—‘‘The Reich President may take
those measures which are necessary to reestablish public security
and order if, in the area of the German Reich, public security and
order are considerably disturbed or endangered. If required, he
may also intervene with the aid of the armed forces. For that
purpose he is authorized temporarily to invalidate in whole or in
part the basic laws which are laid down in the articles 114, 115,
117, 118, 123, 124, 153.”* May I add, these seven basic laws are
the so-called “liberal principles,” [basic liberties], the same which
we find, for instance, in the Constitution of the United States, the
Bill of Rights.

Q. Professor, we are now concerned with an attempt to explain
the Hitler decree to the Tribunal. After all we have heard from
you now, the development which has led to it that the government
governed by decrees rather than by legislation, that development
started already as early as 1923, and according to the information
we have from you was again stipulated in 1930 at the time of a
different government. I think it will be necessary to explain to the
Tribunal that this development led up to the Hitler decree; went
through various stages of development, and I may ask you still
to describe this to us, because in the course of this case it has
become necessary that this development be shown as clearly as
possible.

* * * * * * *

# Article 48, paragraph 2, reads—“Where public security and order are seriously disturbed or
endangered within the Reich, the President of the Reich may take the measures necessary for
their restoration, intervening in case of need with the help of armed forces. For this purpose
he is permitted, for the time being, to abrogate either wholly or partially the fundamental
rights laid down in artieles 114, 115, 117, 118, 128, 124, and 153.”

The articles subject to temporary suspension are quoted in the footnote to the decree of
28 February 1983, the first decree reproduced in section B, above.
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The cabinet assumed responsibility [for all orders and directives
issued by the Reich President] to the Reichstag by countersigning
them, and the Reichstag could react rather disagreeably; the cabi-
net, if the Reich President and the Reichstag were of different
opinions, was forced to make a decision. If the cabinet took the
opinion of the Reichstag, then the Reich President either had to
give in or change the cabinet; if the cabinet went along with the
President, then nothing else was left than to risk the vote of
lack of confidence; an essential vote of the Reichstag could lead,
therefore, to a struggle of that kind, and in German practice the
cabinet which went with the president against the Reichstag was
called a “fighting government” [Kampfreigierung] ; not the other
way around. In the long run it showed that the Reich President,
when the Chancellor went with him, was stronger than the Reich-
stag. That also I may be permitted to describe briefly. If the
Reichstag did not agree with the president, was not satisfied with
the president’s decisions, it could not, properly speaking, do any-
thing. Even though the constitution in article 43* reserved to
the Reichstag the right to ask the people of the Reich that they
demand the resignation or the dismissal of the president. That,
‘in practice, never occurred, and for a very simple reason. If the
Reichstag would have come to a decision of that kind, and the
people would not have gone along, then that president would have
been automatically reelected for another 7 years, and also, the
Reichstag would have been dissolved, and that would mean suicide
[for the Reichstag]. However, the president is in a much better
position; if he is in agreement with the Chancellor, he can dissolve
the Reichstag himself. That is where the famous red folder comes
in.? If, therefore, the president and the cabinet are in agreement,
and there is a threat of censure on the part of the Reichstag,
then the president can turn over to the Reich Chancellor the order
for dissolution [of the Reichstag]. The Reich Chancellor is present
in the session, and when it comes to the last, he just shows that
réd folder and that settles the entire matter. Now, the Tribunal
will certainly understand why in discussing article 48, paragraph

1 Article 48 reads—‘The president of the Reich holds office for 7 years. Reelection is
Dermissible.

“The president of the Reich may, upon the motion of the Reichstag, be removed from
office before the expiration of his term by the vote of the people. The resolution of the
Reichstag requires to be carried by a two-thirds’ majority. Upon the adoption of such a -
resolution, the president of the Reich is prevented from the further exercise of his office.
Refusal to remove him from office, expressed by the vote of the people, is equivalent to
reelection, and entails the dissolution of the Reichstag.

“Penal proceedings may not be taken against the president of the Reich without the
consent of the Reichstag.”
2The “red folder’ contained the order of the Reich President dissolving the Parliament

(Reichstag). In some instances, the Reich Chancellor would bring the ‘“red folder” with him
into a session of the Reichstag, thus indicating that the Reich President had alveady signed
but not yet promulgated the order dissolving the Reichstag and making it clear to the Reichstag
that an adverse vote would lead to the dissolution of the Reichstag.
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2, I did not even read paragraph 3,* because there it is expressed
that the Reich President has to notify the Reichstag of every
dictatorial measure and if the Reichstag wants it withdrawn, and
the demands are made of the president, the president has to repeal
his measures. If he and the cabinet do not wish to do that, they
have the possibility of dissolving the Reichstag, and that brings
me back to what I pointed out before. Maybe one cannot under-
stand why the Reichstag permitted itself to be dispossessed, as far
as legislation is concerned. It would have had to be made entirely
different to be in a position to oppose due to the fact that the
major change could not depend upon them. The Reichstag in every
demand of repeal risked its own life.

* ® * * * * *

Perhaps at this moment I can jump ahead into the Hitler era
When the Hitler government had received the right to pass laws
it no longer needed the Reichstag. If one wanted to use the Reich-
stag at all as a legislative body, one did so to save face. But, now
the government did no longer make any suggestions as was, in
former times, the normal procedure. The government was the
legislator itself. But that way was chosen; a way, which during
the Weimar era played no part.

Under Hitler the Reichstag since November 1933, consisted only
of one faction. That is just as senseless as one party. This faction
introduced a bill with the name of Adolf Hitler and three others.
Frick, the faction chairman accomplished this, Goering acted sur-
prised, being the president, and then, the whole game went on
as you know it. That abnormal way, therefore, was chosen in
order to stage the play. Now I go back to the Weimar era. As to
whether the bill was introduced this way or that way, for the
Reichstag, that was only raw material. It could say, “We will not
do anything.” It could say, “We will pass it.” It could say, “We
will change it.” If a bill is passed, it means that the bill is accepted
or amended ; then the Reich President received the law which was
been passed by the Reichstag for his signature. Signing a law,
that meant as to whether the law was passed in the proper way,
and as to whether the text which had been submitted to the presi-
dent was actually the text which was passed under the law by the
Reichstag. (It did, in effect, happen that other documents were
submitted to him than those passed by the Reichstag, of course,
by mistake. Next, the Reichsgesetzblatt had to publish it with a
special wrapper in the changed form.) And when that happened,

# Paragraph 3 of article 48 reads: “The President of the Reich must, without delay, inform

the Reichstag of any measures taken in accordance with paragraph 1 or 2 of this article. Such
measures shall be abrogated up on the demand of the Reichstag.”
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then, the president gave the order for promulgation. In Germany
we usually call it promulgation, too. So far so good.

So much so good. But, now, it could happen that the Reich
council or the Reich President with the consent of the government
or the government with the consent of the president or some of
the members of the Reichstag, itself, were dissatisfied with the
law, and, in that case, the constitution provided that those unsatis-
fied persons or bodies could appeal to the people. That is very
complicated, Your Honors, and I do not think that we need it for
our purpose here. You will find it written down but I don’t think
I need to elaborate on it here.

If such an appeal would have been made to the nation—it never
happened, it got stuck in the beginning—then that had to be
fought out at the time between signature and promulgation. But
the constitution had provided for a special procedure, an act of
absolute democracy became possible—the people of the Reich,
that is to say, at least one-tenth of the whole electorate,—at that
time, that was at least four million voters—could join together
and demand that a bill which had to be drafted up to the very
last [detail], was to be submitted by the Reichstag, and, in that
case, the Reichstag was not as free toward the draft as in the
other case. But it was under pressure of an ultimatum. It was
only left with the choice either to accept it as it was or the govern-
ment had to ask the nation. That was attempted a few times but
it was never carried out properly.

I should assume that those remarks were sufficient to show to
the Tribunal that on the one hand the Weimar constitution was
very democratie, with the intent to protect the people and its
rights; but that on the other hand the constitution was so com-
plicated in the structure of the bodies and in the legislative pro-
cedure, that one need not wonder if an ever stronger movement
urged for simplification. Furthermore, the constitution in itself
had something unclarified, something provisional and that in
severe respects and that always happens if a dualism is created;
for every dualism of power endeavors at its own dissolution.
* * * We had, furthermore, the small dualism between Reich
President and Reich Chancellor; and, I haven’t mentioned that
vet, there was the old grave German problem of dualism between
Reich and Laender; all these various problems of dualism were
urging for dissolution and they were in process of dissolution
prior to Hitler. Hitler then completed that development. May 1
explain that in a few remarks?

First of all, the dualism between Reichstag and Reich President
was abolished. The Reich President is the victor. Under Hinden-
burg the formation of the cabinet more and more came under
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the power of the Reich President and that of the Reichstag de-
creased. The end of this development was 80 January 1933.
The Reichstag was no longer asked to do any work. Purely for-
mally, under article 53, the president appoints the new govern-
ment, Article 54 was no longer considered a serious threat. The
parliamentary system is dead and we have the first demoting of
the Reichstag. The second had already started in the meantime,
as I have shown. The Reichstag had already resigned more and
more as a legislative body; it is only the culmination of the de-
velopment, what we see in the law of 24 March 1933 [Enabling
Act] and the aftermath, the new reconstruction law [Neuaufbau-
gesetz)] of 30 September 1934 ; the division of powers is dead. The
Reichstag in its original and foremost function has been de-
throned. What was its purpose now ? In July 1983, political parties
were definitely prohibited. A genuine parliament was no longer
possible. The first Reichstag elected after this July law, in No-
vember 1933, was the Reichstag of one faction only elected by
voters of one party only. It has been said that it was purely an
assembly of acclamation. The great dualism in the Reich ended
thereby and on the grave of the Reichstag there are three crosses.
The small dualism between Reich President and Reich Chancellor
ended with the death of Hindenburg and is expressed in the law
of 1 August 1934, concerning the head of State [Staatsoberhaupt-
Gesetz]. The greatest and most serious dualism between Reich
and Laender in effect was eliminated before that. Usually one
says in the German constitutional science that only the reorgani-
zation law of 30 January 1934 had turned the Laender into Reich
provinces but that is certainly not correct. Looking at the facts
themselves, that step was already taken by the Reich governor
law [Reichsstatthaltergesetz] of 7 April 1933. When one sum-
marizes all that and looks at those results together, the final phase
is this—the entire power of the State in the German Reich is
combined in the hand of that one man who quite arbitrarily can
use that power to decide individual cases or to set new norms.
It depends only on him, from the practical point of view of power,
as to how long he refrained from interfering in the field of ju-
diciary. * * *

Q. Professor, that was the question about the development up
to the point when this one man, Hitler, held everything in his
hand. I would say the result of historical development. We are
interested in explaining to the Tribunal, if I may say so, the
dogmatical position of the Hitler decree as a legislator. Therefore,
my question concerning your statements up to now concerned
the development of constitutional law up to that historical point.
But now, the Hitler decree and the act of lawmaking became actu-
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~ ally one and the same. What was the effect of that on the legis-
lative, on the executive, and on all forms of the state life after that
time?

A. Perhaps I may begin with the procedure of the Hitler
decrees, that is to say, with the exterior manifestations. I have
shown that in German constitutional law we had the difference
between statute, in the formal sense, and ordinance. The one
was the act of the legislature—the other of the executive. On
account of the enabling act and as a consequence of the first acts of
the Hitler government, the procedure of legislation became a
dual one. We still had more or less—for Sundays only, so to speak
—the procedure of legislation through the Reichstag. The normal
course of legislation was the statutes enacted by the Reich govern-
ment, which should not have been called that way. We also had,
from the imperial days, and we kept it up during the days of the
president, the decree by the head of state, especially distinguished
in the way of ordinance, for instance the organization act and we
had the ordinance by the government. Hitler, by and by—but it
happened rather quickly—emancipated himself from those regu-
lations of the laws which were previously valid and concerning
the various forms of norms, he used them arbitrarily. As to
whether a statute passed by the Reichstag, as I described it, was
brought in by suggestion of the National Socialist Party with
Hitler as the first mover of the motion, was passed by way of
acclamation, without debate; or whether the law was decided on by
the government—that happened very quickly by way of circula-
tion—or whether Hitler called it “Decree by the Fuehrer and
Reich Chancellor”’—later called “Fuehrer Decree” or ordinance,
such as the famous ordinance on the Enforcement of the Four-
Year Plan—for the legal value that did not matter at all. In all
cases Hitler alone decided, whether he would take advice or not,
whether there was a cosignature or not, for genuine cosignature
in the constitutional meaning, of course, could not exist any more.
There have been many arguments as to what the cosignatures
which weren’t always affixed meant. People have tried very hard
to find a meaning, but the only thing that is really certain is that
these cosignatures did no longer have the meaning or significance
of the proper countersignature. There was nobody toward whom
one could have assumed any responsibility by countersigning.
Therefore, all fixing of norm, signed by Hitler’s name alone or
together with other names, is merely an act of will of that man—
whether it calls itself a law or something else.

The only difficulty is represented by the so-called secret laws,
although I can’t quite see where the difficulties are when you look
at it properly; that a law which is kept secret before the people
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whom it concerns cannot bind those people is obvious. That is
not because of some particular legal system but that is because
of the very nature of an order. Nobody can be given an order
if he doesn’t know of the order and if he is not meant to have
knowledge of that order. But one must not forget that if Hitler
passed a secret law, that as an official directive it was binding
for those persons to whom it was made known. Then it was not
just a legal norm, but it was an official instruction. As for the
citizen, that amounted to the same in effect. If I may use an ex-
pression from Germanic law, these various forms by which Hitler
announced his will were only different as far as the number of
people in his entourage were concerned.

Much more difficult than that question about the form is the
question about the restrictions on those contents to which Hitler
was subject as a legislator. According to the valid order, limita-
tions in the matter of the contents existed also for Hitler. Already
last year, before the International Military Tribunal, I stated
clearly that naturally for Hitler too, the limitations of ethics did
apply. As to how he himself thought about such matters, I don’t
know. I never met him, and I would not like to rely on hearsay;
but that he knew that others believed him bound by a moral re-
striction, that is quite evident from the fact that again and again,
be it in preambles to the law, be it by the rest of the propaganda
machinery, he formulated moral justifications. Whether that was
in accordance with his own real ideas, that question may be left
open.

But I have already told the Tribunal that these restrictions,
as moral restrictions which are no doubt for a great man the
most difficult and the most important restrictions, in the concep-
tion of the European state on legal matters, are no legal restric-
tions. The absolute state of the continent passed on that conception
to its parliamentary successor.

A little while ago, I had an occasion to show, by the example
of Anschuetz, that that remained so until the latest era, until the
time of the extreme democratic era of the Weimar republic. If
one does regret that or not does not matter here. I simply have to
describe what actually happened. If now, in the European mean-
ing, one asks about legal restrictions—and first of all one asks
about restrictions of the German law—one will have to say that
restrictions under German law did not exist for Hitler. He was
legibus solutus in the same meaning in which Louis XIV claimed
that for himself in France. Anybody who said something different
expresses a wish that does not describe the actual legal facts.

On the other hand, certainly there were legal restrictions for
Hitler under international law, He, as the head of the State, was
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the representative of the German Reich with foreign countries.
After the development of affairs, he had to represent the German
Reich without the restrictions which the Reich President still
had. Hitler alone concluded the treaties and terminated them. He
alone concluded alliances and could renounce them. He was bound
by international law. Therefore, he could commit acts violating
international law. He could issue orders violating international
law to the Germans.

Now we are confronted with the most difficult problem: What
were the consequences of the violation of international law by
an act or an instruction by Hitler? The nonjurists will prob-
ably say that the order did not exist. But every jurist knows
everywhere in the world that matters for the state, for every
state, are not so simple. It is not true that there is even one
state in the world which would say, “Every wrong act of state
is not an act of state at all,” but every government system had
inherent in itself, in varying form, a second order so to speak—
a kind of self-purification system—a system concerned with find-
ing out whether faulty acts of state are void or valid or are only
partly valid. Every state commits faulty acts—acts of which
everybody knows that they are not in order and knows it at a
certain time. Acts which all the same are maintained, merely
because during a legal procedure the end has to come one day.

In the Germany of the Weimar republie, for example, this is
what happened. When the Reichstag—I just showed it by the
example of Anschuetz—had passed a bill pursuant to article 76,
that is, with a majority which could change the constitution, that
law, if it had been properly promulgated, was binding for every
official agency, even, for example, if it did not comply with an
obligation of the Reich under international law.

In this commentary—would you kindly wait a moment—it’s a
long time since I looked at it last, but I think I can remember
where it is. [Reading] Anschuetz says in his commentary on
article 10, under figure 7, “International law too, places an obli-
gation on the German judge within the meaning of article 102
and according to article 4, but only insofar as it is generally recog-
nized ; in particular, also