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TWO HUNDRED
AND TWELFTH DAY

Tuesday, 27 August 1946

Morning Session

DR. HANS LATERNSER (Counsel for the General Staff and
OKW): Mr. President, I should like to take 2 minutes of the Tri-
bunal’s time. Yesterday after the conclusion of the interrogation
of the witness Schreiber I received a written report to the effect
that, to begin with, research work, as far as bacteriology was
concerned, was expressly ordered to be limited to defense, and
secondly, that a suggestion of the Army Medical Inspectorate .in
the autumn of 1943, that all means for an attack should be ex-
hausted, was strongly objected to by the OKW and particularly
by Field Marshal Keitel, who pointed out that this was prohibited,
and would in no way be considered.

This material I gathered from a letter which was put on my
desk yesterday, a letter which I read yesterday evening for the
first time.

These two points which I have just quoted as proof can be
testified to by Colonel Biirker of the General Staff, who is at present
interned in the camp at Dachau. I propose that we interrogate this
witness and confront him with the witness Schreiber.

I assume that this officer is the same colonel who presided over -
the secret session mentioned by the witness Schreiber. The witness
is at Dachau. He could appear before this court tomorrow. My
interrogation would take, at the most, 20 minutes. I consider the
bringing of this proof to be absolutely essential in the interests
of truth. I have submitted my application to the Tribunal in
writing.

THE PRESIDENT (Lord Justice Sir Geoffrey Lawrence): The
Tribunal will consider your application. Perhaps the Tribunal
ought to hear if the Prosecution have anything to say in answer
to the application made by Dr. Laternser. The Tribunal would
also like to see the report and the letter to which Dr. Laternser
referred.

SIR DAVID MAXWELL-FYFE (Deputy Chlef Prosecutor for
the United Kingdom): If My Lord will just allow me a moment
until I see Colonel Smirnov.
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THE PRESIDENT: Certainly.

'DR.LATERNSER: Mr. President, the letter is from General
Warlimont, who is at present in Nuremberg. He wrote this letter
on 23 August here in Nuremberg and I received it yesterday. I
found it on my table after I came down from the session. I put
it in my briefcase without reading it and noted its contents when
I arrived home yesterday.

Perhaps I might call the attention of the High Tribunal to the
~ fact that in this letter we are told that after the publication of
-these bacteriological projects over the radio, this Colonel Biirker,
whom I have just asked as a witness, came to Warlimont, who was
still at Dachau at .the time, and told him those facts which I have
presented now.:

Meanwhile General Warlimont was transferred to Nuremberg
. a few days ago. These are the details connected with this point.

THE PRESIDENT: Whose report is it?

DR.LATERNSER: I was referring, Mr. President, to this letter
in which... by General Warlimont, in which' the General informs
me of the statements which Colonel Biirker made face to face
to him a few days ago in the camp at Dachau. These statements
are’ bracketed and I shall be very happy to submit this letter to
the High Tribunal.

SIR DAVID MAXWELL-FYFE: There are two pomts that occur
-to me.

First, if Dr. Laternser would let us see the letter, it might be
possible to shorten the matter in that way, to make some admis-
sion as to the statement in the letter. Otherwise, it might be con-
venient to see an affidavit from the officer and know what he
was going to say before we occupy the time by having him exam-
ined. If Dr. Laternser would agree to the Prosecution’s having
- the letter translated and examined, we should be able to make'a
communication to him and, if necessary, to the Tribunal, in the
course of the day. i :

THE PRESIDENT: That seems a convenient course, particularly
in view of the fact that the Tribunal expect to finish the entire
hearing of the case this week, certainly by Saturday evening, and
it will be, therefore, very difficult to get an affidavit by this Colonel
Biirker before that time. Therefore, if the Prosecution are able
to agree that Colonel Biirker would give that evidence, that
probably would be the best way of dealing with the matter.

SIR DAVID MAXWELL-FYFE: If Your Lordship pleases; then
if Dr. Laternser would allow us to have the letter, we will have
it translated and looked into in the course of the day

THE PRESIDENT: Yes.
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DR. LATERNSER: Mr. President, if the witness can be called
here through a request by telephone, then I can take his affidavit
here or interrogate him briefly. That would be the quickest way.
If T have to write to the camp first in order to get the affidavit
that way, that would take more time. I assume that the telephone
connection is such that we can still call Dachau today to have the
witness brought here, and then we can discuss how this evidence
will be presented. '

THE PRESIDENT: We will see first what the Prosecution say
after they have seen the letter.

COLONEL Y. V.POKROVSKY (Deputy Chief Prosecutor for the
U.S.SR.): My Lord, I would like to report that I tried to arrange
for the possibility of confronting the witness of Dr. Laternser
with Schreiber, but this possibility, unfortunately, has been ex-
cluded because Schreiber has been sent back to the prisoner-of-
war camp. Thus it is impossible to confront the two witnesses
because Dr. Laternser presented his request too late. The Soviet
Prosecution does not think that it would be advisable to call the
" witness requested by Dr. Laternser, especially since the witness
requested by Dr. Laternser does not, as far as I know, refute the
fact itself that there was a secret session of the OKW, which, in
my opinion, is the most important fact in that case. That is all
that I wanted to report to the Tribunal on the part of the Soviet
Prosecution.

THE PRESIDENT: The Tribunal will await the communication
from the Prosecution and they will consider the matter.

Dr. Gawlik.

DR. HANS GAWLIK (Counsel for the SD): May it please the
High Tribunal: Yesterday I paused at the question whether it
would be possible at all to determine those prerequisites which
are necessary in order to declare an organization criminal. I shall
continue.

My statements made hitherto should lead to the conclusion that
the evidence of guilt cannot be summarily determined by drawing
conclusions from the number of crimes and the type of crime
committed, from the knowledge of all the members of these deeds,
and from their consciousness of their illegality. It is, on the con-
trary, necessary that proof of the knowledge and consciousness of
illegality should only be considered in special proceedings in the
case of each individual member of the organizations; since every-
thing depends on the circumstances, the individual members must
be given the opportunity to reply to them. Even if the members
might have had knowledge of the real facts of individual criminal
acts, that does not prove that they also knew that their organi-
zalions were involved therein.
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Now I shall turn to the next section.

A condemnation of the organizations is furthermore in opposi-
tion with the principle of penal law: nulla poena sine lege. This
principle has already been treated in detail by the defense counsel
of the principal defendants. I shall not repeat these statements,
but only point out briefly the following points of view.

In his Opening Statement, on 20 November 1945, the Arner1can
Chief Prosecutor said that the defendants could not invoke . this
principle because they had themselves transgressed it. This argu-
ment in'no way concerns the members of the organizations, because
the members had no influence on the legislation but were them-
selves objects of the legislation.

The Prosecutor of the Union of Socialist Soviet Republics pointed
out, in the discussion of this principle in his final speech on 29 July
1946, that the Charter of the International Military Tribunal was
an inviolable law and absolutely had to be carried out.

The Charter is, however, in no way violated and will also be
carried out if the Tribunal considers the principle nulla poena
sine lege and does not condemn the organization, for Article 9 of
the Charter is merely an optional regulation. The Chief Prosecutor
of the Union of Socialist Soviet Republics further asserted that the .
Charter represents principles which are contained in a succession
-of international agreements and in the legislation of all civilized
peoples. International agreements and laws of civilized peoples
only show that punishable offenses must be judged in individual
proceedings. The principle of collective judgment of groups of
persons was up to now unknown in international law., On the
contrary it is denied, as I said before, by the theory of inter-
national law.

Until the first World War it was the custom to include in peace
- treaties amnesty clauses for war crimes committed. After the first
World War the general principle developed that individual mem-
bers of fighting forces might personally be made responsible after
the war for violations of the laws of war. I refer to Fenwick in
International Law, 1924, Page 578.

"The declaration of the chiefs of state of the United States of
America, Great Britain, and the Union of Socialist Soviet Republics
of 2 November 1943, mentioned by the Prosecutor of the Socialist
Soviet Republics, orders expressly that individuals shall be made
responsible. This declaration contains no statement to the effect
that the collective condemnation of groups of persons._is permissible.

Article 9 of the Charter is therefore not the expression of an
internationally recognized legal maxim. This clause on the contrary
creates a new law and cannot be made applicable with retroactive
force, for instance for the time since 1921, as proposed by the Chief

>
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Prosecutor of the United States, or even for the timé from 1933
on, as proposed by the Prosecutor of the Union of the Socialist
Soviet Republics in his final speech on 29 July 1946.

The condemnation of the organizations is therefore in opposmon
to the principle nulla poena sine lege.

In the second section of Part I, I come to the discussion of the
questions of procedure resulting from Article 9 of the Charter. In
legal procedure, according to Article 9 of the Charter, an organi-
zation or group may be-said to be criminal (a) In the trial against
a member of such organization or group, and (b) in connection with
any action by reason of which the accused is condemned.

Both these hypotheses must be realized. Of the principal defend-
ants, only the Defendant Kaltenbrunner, Chief of the Security
Police and SD, is involved as member of the SD.

It can be gathered from the  words, “in connection with any
action by reason of which the accused is sentenced,” that every
action of the member of the organization or group is sufficient
to declare the organization or group as criminal. This, however,
.cannot be the meaning and purpose of this definition, as I should
like to illustrate by the law of the United States of 28 June 1940,
already quoted.

When persons belonging to one of the associations mentioned
in the act of 28 June 1940 are arraigned before a tribunal in
several different proceedings, an admittedly extensive examination
of evidence, though doubtful in its results, must be effected in each
proceeding to determine whether the association to which the
person belongs fulfills the primary conditions contained in the above
legal stipulations. Then it could happen that in one trial it is estab-
lished that the organization had pursued the purpose named in
the law of 28 June 1940, while in other trials the result of the
testimiony is not considered sufficient.

In order to avoid these difficulties it could be decreed by a pro-
vision of the law that the trial be held against one or several mem-
bers of the organization, while the other members who have not yet
been accused are given the possibility of a legal hearing, and if a
member is condemned on account of his membership in an organi-
zation within the meaning of the decree of 28 June 1940, the Tri-
bunal makes the declaration, to take effect for all members of the
organization, that the organization fulfills the purpose mentioned in
the decree of 28 June 1940.

Such provisions would achieve the following: (1) the testimony
‘on ‘the aims, tasks, and activities of the organization would be
taken only once, and (2) contradictory decisions on the objective
tasks, aims, and activities of the organization would be avoided.
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This purpose is apparently also the intention of Article 9 of the
Charter. The situation is to be avoided whereby the military tri-
bunals in the individual occupation zones, in the proceedings against
the members of the accused organizations, would have to examine
the question of,the character of the organization each time by
lengthy examination of evidence and perhaps come to contradictory
decisions. To be sure, it would ...

THE PRESIDENT: Dr. Gawlik, are you arguing that if any indi-
vidual were tried under this act of June 1940, that the declaration
of this Court under Article 9 would have any effect in the Trial
under that act of June 1940? Is that your argument?

DR. GAWLIK: No, Your Lordship. I wanted to explain the stipu-
lation laid down in Article 9 in line with the law of June 1940. The
law of June 1940 is something quite different and has no connection
with Article 9. I wanted to explain in connection with the law of
June 1940, which was mentioned by the American Chief Prosecutor,
what importance a stipulation would have such as is set down in
Article 9.

THE PRESIDENT: What importance are you suggesting it would
have?

DR. GAWLIK: Article 9, as I shall set forth, has the followmg
significance:

One member must be accused because of his membership in an
organization, an organization which pursues crimes according to
Article 6 of this Charter. Then, in this trial against one member,
all the facts must be cited against this member because of his mem-
bership in the organization, and then the facts that have been ascer-
tained, about the aims, tasks, and activities of the organization, if
a conviction is obtained, can be used in the trials against the other
members; but only the objective facts, not the guilt, for guilt is an
individual matter.

Your Lordship, may I cite an explanatory example. Here one
member of the SD would have to be selected and this member would
have to be accused, as I shall set forth, because the SD was part
of an organization which permitted crimes against the peace, the
laws of war, and against humanity. Now, if this member is punished
because of his membership in an organization of that nature, you
are objectively determining that the SD is an organization of that
kind, therefore the objective findings concerning the aims, tasks, and
activities of the SD can be used in the proceedings against the other
members.

THE PRESIDENT: Well, I think I follow that argument based
upon the first paragraph of Article 9, is that right? It is based upon
your construction or interpretation of the first paragraph of Ar-
ticle 97
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DR. GAWLIK: Yes. _ ‘

THE PRESIDENT: Are you saying that a decision of this Tri-
bunal upon that would have any importance of effect upon a trial
under the act of 19407

DR. GAWLIK: No, that is only an example.

MR. FRANCIS BIDDLE (Member of the Tribunal for the Unlted
States): The law of 1940 is the Sedition Law, is it not? That is the
Sedition Law of 19407

" DR. GAWLIK: Yes.

MR. BIDDLE: You say the Prosecution in their argument
depended on that act to show that this type of group condemmnation
‘was used in other countries—they made that analogy?

DR. GAWLIK: Yes, I know ...

MR. BIDDLE: Yes, you say that is not a true analogy.

DR. GAWLIK: Yes.

MR. BIDDLE: And the reason you say that is that if one indi-
vidual were tried under the act of 1940—do you follow?

DR. GAWLIK: Yes. .

MR. BIDDLE: First it would be necessary to show that he be-
longed to an organization of which the purpose was to overthrow
the Government by force or violence, right? .

DR. GAWLIK: Yes.

MR. BIDDLE: Now, the court then would have to decide first the
purposes of the organization, right?

DR. GAWLIK: Yes.

MR. BIDDLE: Now, you say also that, if a second individual
were, at a later time, tried under that act, the Government would
again have to prove...

DR. GAWLIK: Yes.

MR. BIDDLE: ...that the purpose of the organization was to
overthrow the Government by force or violence, right?

DR. GAWLIK: Yes.

MR. BIDDLE: And therefore, that the analogy is not true because
the finding as to the orgamzatlon in the first trial agalnst the first
individual would have no effect.

DR. GAWLIK: Yes.
MR. BIDDLE: ...on the second trial against the second indi-
vidual, and that that principle is inherent in all Anglo-Saxon law

because the finding of a fact against one individual cannot affect
the trial against the second individual, is that your argument?
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DR. GAWLIK: Yes. Certainly it would be sufficient for this pur-
pose if the legal effect went only as far as the objective deter-
mination of the tasks, aims, and activities of the organization, and
the determination of guilt were left to the subsequent proceedings.

With regard to Law Number 10, as was pointed out already, the
condermnnation of the organizations according to Article 9 of the
Charter contains not only the objective statement of the aims,
tasks, and activities of the organizations, but beyond this purpose
the confirmation of the guilt of the members. Consequently,
Article 9 of the, Charter, besides the legal material confirmation
of objective and subjective factual evidence, also has a legal
criminal meaning.

This juridical aim, which is evidently pursued by Article 9 of the
Charter, can, however, only be attained if this decision is so inter-
preted that the member is sentenced on account of membership in
an organization whose aims or expedients are punishable according
to Article 6 of the Charter, and not on account of any action. Any
other interpretation would have no meaning and no purpose.

Oniy a conviction of the Defendant Kaltenbrunner on account of
membership in such an organization could, therefore, according to
Article 9 of the Charter, justify the condemnation of the SD.

In consideration of these statements the formal hypotheses for
the application of Article 9 of the Charter do not appear appropriate
to me. It would be necessary for the Defendant Kaltenbrunner to
have been charged on account of his membership in the SD as a
criminal organization within the meaning of the Charter, and for
the character of the SD to have been examined in this proceeding
against the Defendant Kaltenbrunner. Only then would there be a
case at hand—as the Chief Prosecutor for the United States has
stated—on the basis of which the criminality of the SD could be .
examined. Such a charge has, however, not been made against the
Defendant Kaltenbrunner. The Defendant Kaltenbrunner has not
been accused of belonging to the SD as a criminal organization, but
is to be sentenced for other punishable offenses.

Therefore, taking the statement of the American Prosecutor as a
" basis, it must be considered as inadmissible that for the proof of
the criminality of the SD evidence has been produced which has no
connection with the criminal actions with which the Defendant
Kaltenbrunner has been-.charged.

Finally, it will have to be examined what connection exists
between the period during which the accused member belonged to
the organization and the period for which the organization is to be
declared criminal. This purely legal question is completely different
from the question of the period during which an organization was -
criminally active. Here we are only concerned with this question:
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can, in the proceedings against.a défendant, the organization of
which he was a member be declared criminal also for the period
~during which he did not belong to the organization?

According to the statements made by the American Prosecutor,
the criminality of the organization is to be examined only on the
_strength of the defendant’s action. Any action of the defendant

limits the examination, as to whether the organization can be de-
clared criminal also in regard to time. The evidence in the pro-
ceedings against an accused member can only justify any decision
regarding.the organization for the period during which the defend-
ant belonged to the organization.

This limit in time is justified for another reason: Whoever is fo
be sentenced has the right to be heard. This right to be heard is
not met by the making of statements before the court, but includes
the right to participate in the whole proceedings. According to
Article 9 of the Charter, this right to participate in the entire pro-
ceedings is obviously not to-be annulled, but only restricted to a
. single person of the organization mentioned, in order to save time,
on the principle that the depositions of further members as to the
aims and tasks and activities of the organization would be cumula-
tive. A member who did not belong to the organization during the
whole period for which the organization is to be declared criminal,
can define his attitude toward the question of the aims, tasks, and
activities of the organization only for the duration of his member-
ship. According to the principle of legal hearing it is, therefore,
necessary that such a member should participate in the proceedings
as a defendant, who was a member of the organization during the
whole period for which the organization is to be declared criminal.

For these judicial reasons the organization can equally be de-
clared criminal only for the period during which the defendant was
a member of it. Should an organization be declared criminal for
the entire duration of its existence, then a member must be indicted
who belonged' to it during the whole period. For judicial reasons
the SD, therefore, could be declared criminal only for the period
during which the Defendant Kaltenbrunner was Chief of the Sipo
and the SD, that is, since January 1943. The crimes with which
Amter III and VI are charged must, therefore, have been committed
during this period. )

I now come to the real evaluation of the facts based upon the
results of the evidence. This is my second main part, and first of
all I shall deal with general statements.

The Prosecution has submitted a large number of documents in
which the SD is mentioned, thus wishing to prove that the Amter III
and VI were those responsible for them. However, the Prosecution
itself has said that in common usage, and even in orders and decrees,

)
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“SD” was used as an abbreviation for “Sipo and SD.” I refer to the
trial brief against the Gestapo and SD, Page 19 of the German text,
and to the session of 3 January 1946. Even according ‘to the Prose-
cution, a document mentioning the SD is no proof that this deed
must have been committed by members of Amter III and VI. These
may just as well be deeds of the Sipo. That has been proved by the -
evidence. : ’

The witness Von Manstein, one of the highest military leaders
of the former German Wehrmacht, was heard before the Tribunal.
This witness spoke repeatedly of the SD in his hearings before the .
Tribunal and the Commission. When I asked the witness what he
understood by SD, he declared that he was not quite certain. My
further question whether he believed this to mean Amter III and VI
he answered in the negative (Session of 10 August 1946).

The shooting of a Commando in the north of Norway was men-
tioned in the examination of the Defendant Jodl on the witness
stand. The Defendant Jodl was told that the prisoners had been
shot by the SD. Thereupon the Defendant Jodl declared, and I refer
to the record and quote (Session of 6 June): “Not by the SD; that is
not correct, but by the Security Police.”

I furthermore draw your attention to the affidavit of the Defend-
ant Keitel—SD-52—who declared under oath that he only realized
during the Trial at Nuremberg that the opinion frequently pre-
vailing also in military circles concerning the tasks and competence
of the SD as an executive police organ was not correct. Therefore
in military language and decrees the SD was often mentioned when .
the competent police organ with executive power was meant. Keitel
declared further that concerning the competencies of the SD an
erroneous conception had existed which had led to the wrong inter-
pretation of the abbreviation “SD.”

In this connection I also refer to the affidavit of the former Chief
of the General Staff of the Luftwaffe, Koller (Document Number
Jodl-58, Pages 179 and following, in Document Book Jodl). In this
affidavit Koller reports upon a situation conference with Hitler.
At this conference Hitler gave the order to turn over all bomber
crews of the various Allied forces to the SD and to liquidate them
through the SD. Then Koller describes a conversation hé had with
Kaltenbrunner after this conference. According to Koller, Kalten-
brunner made the following statement during this conversation:
“The Fuhrer’s conceptions are quite erroneous. The tasks, too, of
the SD are constantly being misinterpreted. Such things are no
concern of the SD.”

The French Prosecution has submitted a great number of docu-
ments in which the SD is mentioned. I have shown these documents
to the witness Knochen, who was examined before the Commission.

10
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Knochen was the Commander of the Security Police and the SD in
France. In connection with these documents he said that there had
been a confusion in terminology, and that SD should be interpreted
as “Field Police.” To my question: “What does turning over to the
SD mean?” the witness Knochen answered, and I quote: “that means
transfer to the Executive Section IV of the Security Police.”

I showed the witness Dr. Hoffmann Document 526-PS before the
Commission. Hoffmann was an official of the Security Police and
never belonged to the SD. Document 526-PS concerns the carrying
out of a Commando order in a Norwegian fjord. This report states:
“Fithrer Order carried out by SD.” To my question to the witness
Hoffmann, what was to be understood by SD, he answered literally:
“Since this seems to be an executive measure, SD must here be
interpreted as Security Police; the Wehrmacht often mixed up the
two ideas.”

The Prosecution has furthermore submitted Document Number
1475-PS. This is a report of the commander of the prison at Minsk,
dated 31 May 1943, in which he reports that Jews had been brought
into the prison by the SD, through Hauptscharfithrer Riibe, and that
the gold bridges, fillings, and crowns had been removed from their
teeth. In this connection I have submitted Affidavit Number SD-69
of Gerty Breiter, a stenographer employed with the Commander of
the Security Police and the SD in Minsk. Gerty Breiter states that
Riibe was an official of the Gestapo, and that the SD in Minsk had
nothing to do with Jewish affairs. The sole activity of the SD in
Minsk was to make reports upon the general attitude and opinions
of the public. There were no SD prisons in Minsk.

This confusion in terminology is apparently due to the fact that
the membars of the SS special formation “SD” which, as I said in
the introduction, was something entirely different from the SD
Intelligence Service, wore the SS uniform with the SD insignia.

In the territories occupied by Germany, all members of the
RSHA, including all members of the Stapo and Kripo, even those
who were not members of the SS or SS candidates, wore the SS
uniform with the SD insignia. Thus every member of the Sipo was
characterized as an SD man, and measures carried out by the Secu-
rity Police were considered to be SD measures. I refer in partic-
ular to the Commission record and to the Court record (Session of
1 August 1946). .

THE PRESIDENT: Did you say then that all members of the SS,
including the Kripo and the Sipo, when they were working in the
East were in the uniform of the SS with an SD badge on them?

DR. GAWLIK: Yes. The witness has given this in evidence, Your
Lordship.

THE PRESIDENT: Go on.

11
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DR. GAWLIK: In this connection I would point out that about
90 percent of all members of Amter III and VI were unpaid, and
only a small part of them belonged to the SS or were SS candi-
dates (Affidavit Number SD-32). During the war a large number .
of the members of the SD, Amter III and VI, were women. These
persons were not entitled to wear the uniform of the SS for-
mation SD.

According to the subdivisions of the trial brief against the
Gestapo and the SD, I shall discuss:

a. The charge of Conspiracy
b. Crimes against Peace

" ¢. War Crimes
d. Crimes against Humanity.

I shall now refer to the conspiracy charges. I still do not have
Evidence III of the English trial brief against the Gestapo and SD.

Amter III and VI are accused of having participated in a con-
spiracy to commit crimes against peace, war crimes, and crimes
against humanity. There are three possibilities for an organization
to be in contact with a circle of conspirators:

I. The organization can belong to the circle of conspirators. This
presumes that all the members of the organization participated in
the agreement or the secret plan to commit illegal actlons or to
carry out legal actions by illegal means.

It must therefore be proved (a) that such a plan existed, and
(b) that all members adopted this plan as their own (Archbold:
Pleading, Evidence, Practice, Page 1426).

Second possibility: Organizations can have the aim and the pur-
pose of supporting participants in a conspiracy. For this is required:
(a) A secret plan or an agreement; (b) the organization must objec-
tively have pursued the aim of aiding one or more of the partic-
ipants in the execution of the plan; (¢) all members must have
known of it and desired it.

Third possibility: The organization can be used objectively by
conspirators to carry out the secret plan without the members
realizing it.

In this case there can be no question of punishable participation
of the organization, because the characteristic of factual culpability
is lacking. The organization is merely an unpunishable tool and
cannot be declared criminal.

On Case I the Prosecution has submitted that not all participated .
in the conspiracy, though all contributed to the offenses (Session of
20 December 1945). This indicates that the Prosecution does not
. want to contend that the organizations were participants in the con-
spiracy. I shall therefore not deal further with this question.

12
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The punishable support of a conspiracy, Case II, also requires
(a) the existence of a secret plan, (b) knowledge on the part of the
members, ’

Therefore the existence of a secret plan and the members’ knowl-
edge thereof must also be proved.

Hitherto it has in no way been shown that such a plan for the
commission of crimes against peace, war crimes, and crimes against
humanity actually existed.

This has already been presented in detail by counsel for the
principal defendants and I do not want to repeat these statements,
but I should like briefly to point out the following:

A conspiracy cannot be considered proved until evidence is
brought as to: time, place, persons among whom this common agree-
ment was reached, and nature of the contents.

Even if such a plan should have existed, it has in no way been -
shown that it was known to members of the SD, and that there-
fore they had in mind the purpose of supporting such a conspiracy
with their activity. The Prosecution has derived the fact that such
a conspiracy existed in particular from facts mentioned in the so-
called key documents. The facts mentioned in these documents
were, however, kept strictly secret and were known only to the
persons immediately concerned with them. Members of the organi-
zations which participated had no knowledge of these things; this
can be assumed as being known to the Court.

If the fact of a secret plan for the commission of crimes agamst
peace, war crimes, and crimes against humanity arises from the key
documents, the members of the SD did not know this, and there-
fore did not have the intention of supporting such a circle of con-
- spirators with their activity.

The facts which the Prosecution produced to prove that members
of the SD knew of a conspiracy cannot be regarded as “violent”
assumptions, nor as “probable” assumptions, but at most as “light”
or “rash” assumptions which are without significance (Archbold:
Pleading, Evidence, Practice, 1938, Pages 404, 405).

Furthermore, I believe that the examination of witnesses and the
affidavits has brought proof that members of the SD had no knowl-
edge that a secret plan for the commission of crimes against peace,
war crimes, and crimes against humanity existed and that, there-
fore, there was no intention in the SD to support such a circle of
conspirators with their activity.

It is, thus, impossible to pass sentence on the SD for participation
in a conspiracy, because proof is lacking that (a) a circle of con-
spirators did in fact exist, and (b) the members of the SD had
knowledge of this fact and intended to afford assistance to such a
circle of conspirators by their activities.
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Therefore, in this Trial before the International Military Tri-
bunal it does not matter whether the SD supported the SS, the
Gestapo, the Party, or individual persons of the State leadership,
.unless the Prosecution has brought proof of the prerequisites which
I have indicated: (a) existence of a secret plan for the commission
of crimes according to Article 6, and (b) knowledge on the part of
the members of the SD.

Furthermore, the factual submission of the Prosecution con-
cerning the co-operation of the SD with the SS, the Gestapo, or
other persons, requires correction.

I have already explained that the SD did not form part of the S§S, but that the
Domestic Intelligence Service and the Foreign Intelligence Service were independ-
ent organizations. The question arises whether the independent organization of
the SD aided the independent organization of the SS in pursuing its aims and tasks.

The Prosecution have claimed that this was the case. In refutation of this I
wish to draw attention to the testimony of the witness Hoeppner and to the
affidavit (Number SD-27) by Albert, who have stated that the SD. could be con-
sidered an SS Intelligence Service only until the beginning of the year 1934, but
that this task had been discontinued as from that date, so that the SD became the
general intelligence center for the State and the Party. These facts have been
corroborated both by the witnesses Ohlendorf and Hoeppner and by the SS
witnesses Pohl, Hausser, and Reinecke.

As regards the position of the SD in relation to the Poliece, the Prosecution
have maintained that the SD formed part of a uniform police system and that the
two secticns had been merged into a powerful, politically centralized police
system (Session of 19 December 1945). Specifically, the SD did not become part of
the Police or of a police system either by the appointment of Himmler as Deputy
Chief of the Gestapo in Prussia, or the appointment of Heydrich as Chief of the
Security Police and the SD in June 1936, or by the institution of the Reich
Security Main Office (RSHA) in September 1939. I refer to the statements of the
witnesses Hoeppner, Réssner, Wisliceny, and Best in connection with this subject.
In refutation of the Prosecution’s claim it must be established that the SD never
formed part of the Police (Affidavits SD-2, 27, 28, 33, 34, 35, 61, 63), nor did the SD
ever have to undertake police work in any sphere of life (Statement by Hoeppner,
SD-2, 18, 63).

As to organization, the position of the SD with regard to the Security Police
within the Reich was different from that in the occupied territories. I refer to
the Headquarters Manual of the United Nations, which I sub-
mitted as Document Number SD-70, where the organization of Amter III and VI
is correctly given, and also to the testimonies of the witnesses Best, K. H. Hoff-
mann, Hoeppner, Dr. Ehlich, Dr, Knochen, Straub and Affidavits Numbers
SD-25 and 26.

They all show that within the Reich the agencies of the SD, Amter IIT and VI,
were always independent with regard to the Security Police. No connection
between the SD and the Security Police was formed either by the Higher SS and
Police Leaders or by the inspectors of the Security Police and the SD, The latter
enjoyed personal privileges of inspection over the-agencies of the Security Police
and those of the SD, and therefore they did have knowledge of some of the
ordinances relating to any one of the agencies under their control. However, it
is not permissible to conclude, from the simple fact that they issued or received
some decree, that such decree was necessarily within the competence of the SD.
“The point is rather, as with all decrees of the Chief, the inspectors, and the
commanders of the Security Police and the SD, whether they were dealt with by
Amter III and VI. This can be ascertained from the reference numbers. Only
those decrees showing the reference numbers III and VI came within the scope
of the Domestic Intelligence Service or the Foreign Intelligence Service and might
be charged to the SD. As regards the Higher SS and Police Leaders I wish to
refer to Affidavit Number SD-34, for the inspectors of the Security Police and the
SD to Affidavit Number SD-35 and the testimony of Hoeppner.
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In the territories occupied by Germany the Security Police and the SD for
purpcses of organization were united under the commanders of the Security
Police and the SD. The Domestic Intelligence Service was dealt with by Depart--
ment III, the Foreign Intelligence Service by Department VI, while Department IV

. was the Gestapo and Department V the Criminal Police. Thus, one cannot speak
of a uniform organization of Amter III and VI in the Reich and abroad. The
Domestic Intelligence Service in Germany, the Foreign Intelligence Service in Ger-
many, and the activities of the Stapo, the Criminal Police, and the SD in the
occupied territories, united for organizational purposes under the commanders of
the Security Police and the SD, represented different organizations., It must be
noted that, as to their tasks, the independence of Amter III and VI in foreign
eountries was ensured (Affidavit SD-56).

Special reference must be made to the relationship between the SD and the
Gestapo. The Prosecution have suggested that the Gestapo was the executive
organ, while the SD attended to espionage (Session of 19 December 1945). This
description of the relationship between the Gestapo and the SD is not correct.
Actually, it is hardly possible to define clearly the relationship between the
Gestapo and the SD for the entire period from 1931 until 1945. It varied according
to time and place. As regards the period before 1934, I have already shown that
présumably there were no relations between the Gestapo and the SD, since at
that time the SD was the intelligence service of the SS. The decree of 1938,
defining the functions of the two bodies, whereby the Gestapo was entrusted both
with combating and detecting enemy activities, must have been of primary im-
portance. As far as the SD Hauptamt was concerned, this concluded the activities
of its former Central Department 1I/1, which had dealt with enemy detection, in
contrast to Central Department II/2, which provided an analysis of the domestic
scene. The Central Department II/1 of the SD Hauptamt was accordingly dissolved
(affidavit SD-27). The Amt III of the RSHA, which is indicted here, was the
former Central Department. II/2, dealing with the analysis of the domestic scene
(Affidavit SD-27). The activity of Central Department II/1, consisting of enemy
detection, cannot be charged to Amt III: The tasks and aims of Central Depart-
ment IT/1 were completely different from those of Amt III, and the former never
was part of the latter; nor can it be regarded as the predecessor of Amt III,
which had been the Department 1I)2 of the SD Hauptamt. The contradictory
statements of witnesses as to the co-operation between the SD and the Gestapo
can undoubtedly be traced to this evolution of the SD and the change in the tasks
allotted to it. Actually, co-operation between Amt III, which had developed out
of Central Department II/2, and the Gestapo was never any closer or more
extensive than in the case of other authorities. However, the Central Depart-
ment II/1 had never been an intelligence center for the Gestapo either, but
operated entirely independently of that institution (Affidavits SD-16, to 19, 27, 55).
Dr. Best, a witness for the Gestapo, has perhaps provided the best characterization
of the relationship by stating that in those years experiments were continually
being made with the SD. In trying to prove the close co-operation existing between
the Stapo and the SD the Prosecution have mainly based their accusation on
the book by Dr. Werner Best, Die Deutsche Polizei (Document Number
PS-1852). In testifying, the author has explained that this was a private piece of
work devoid of any official character; Best also stated that he had simply de-
scribed a development with an eye to the future.

The Prosecution have also referred to Documents 1956-PS, Das Archiv,
and 1680-PS, the article, 10 Jahre Sipo und SD, and also to a statement
by Heydrich on .occasion of the Day of the German Police. The Prosecution
have further mentioned Document 1638-PS, the decree of the Reich Minister of
the Interior, dated 11 November 1938, on the co-operation of all offices of general
and interior administration with the SD. In refutation of the interpretation of
this decree, as given by the Prosecution, I wish to refer to the testimony of the
witnesses Best and Hoeppner, and to Affidavit Number SD-36. With regard to
the testimony of the witnesses Albath, Oldach, and Hulf I refer to Affidavit
Number SD-71 by Schripel, to” Affidavit Number SD-36, Figure 4c, and to Num-
ber SD-28. In establishing the relationship between the Stapo and the SD I
refer to the testimony of Ehlich, Rdssner, and Hoeppner, and to Affidavit Num-
ber SD-70, Section 6. In connection with Exhibit Number RF-1540 I refer to
the testimony of the witness Rdssner.

In substantiation of the fact that it may very well be correct that witnesses,
before the Tribunal, the Commission, or in their affidavits stated that the task of
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the SD had not consisted in supplying the Gestapo with material leading to the
persecution of political enemies, I am submitting two instances of evidence by
persons who have not the slightest cause to give protection to the SD. The first
concerns the affidavit given by Dr. Ritter, the well-known professor of modern
history at the University of Freiburg. Dr. Riftter is an enemy of National
Socialism and has never been a member of the Party or any of its organizations.
He belonged to the Goerdeler circle, and was to have been Minister of Culture in
a cabinet to be formed by Goerdeler following 20 July 1944, Dr. Ritter’s lectures
were regularly recorded by the SD, Amt III. However, it is obvious from his
affidavit that the SD failed to turn over the material collected against him to
the Gestapo, although he was known to be an enemy of the regime. When
Dr. Ritter was arrested in connection with 20 July 1944 his statements before the
Gestapo could have been refuted by the materlal in the possession of Amt III,
which however was not done.

Document Number SD-71, which I have also submitted, is a letter referring to
the Prosecution Document R-142, which has repeatedly been mentioned during
these proceedings. This is a letter by the local SD office in Kochem stating that
the plebiscite of 10 April 1938 in Simmern had been c¢hecked and that it had been
found that a ‘clergyman, Wolferts, had voted “No.” Wolferts has died in the
meantime, but from a letter by his daughter it has been established that neither
the SD nor the Gestapo took any steps against Wolferts on the grounds of his vote.

Such activities of the SD, therefore, were not intended to provide the Gestapo
with material leading to the persecution of political enemies. In connection
with this document I also refer to the testimony of the witnesses Hoeppner and
Rossner, At the same time I wish to draw attention to the fact that it was
the task of the SD to co-operate with all authorities, as can be seen from Docu-
ments Number SD-3 to 8, which I have submitted.

On the subject of the relationship between the SD and the Party the witness
Heeppner has spoken at considerable length. It is true that the SD was to keep
the Party informed; a direct connection between the Party and the SD, however,
has never existed (Document SD-15a, Affidavit SD-27). This has been established

, not only by the testimony of witnesses for the SD, but also from the statements
of the witnesses interrogated on behalf of the Party; I refer to the testimony of
Kithl, Von Roedern, Biedermann, Schneider, Lauterbacher, Hirt, and Wolf.

The witness Meyer-Wendeborn testified that the SD had developed on its
own and had never received instructions, I also refer to the testimony of the
witness Kaufmann, who was Gauleiter in Hamburg and stated that he was
familiar with everything that oceurred in his Gau with the exception of the
activities of the Stapo and the SD.

In support of their claim that the SD had secretly marked ballot slips in order
to be able to identify persons voting in the negative or turning in invalid ballot
slips in a plebiscite, the Prosecution have put in another document emanating
from the local SD office at Erfurt and dated May 1938 (Document GB-541). I would
point to the fact that it was a local and therefore subordinate office, and by
analogous reference to my Document Number SD-69 it may equally be assumed
that nothing at all was undertaken with regard to persons voting in the negative.
This, after all, is the essential criterion. These two documents are certainly not
sufficient to provide proof for the fact that in general the SD was allotted the task
of keeping a check on the plebiscites with a view to eliminating enemies of a
conspiracy. As counter-evidence showing that these activities on the part of the
local SD offices at Erfurt and Kochem were completely removed from the normal
activity of the SD, I wish to refer to the Affidavit Number SD-27 by Albert, who
was employed in the central office in Berlin. Albert has stated that the central
office in Berlin never issued any instructions to affix secret markings to ballot
slips in elections or plebiscites. As a matter of fact, there is no connection
between the documents from Erfurt and Kochem. Erfurt calls for a report on
probable negative voters before the election. Kochem reports after the election
that persons belonging to the election committee in one small village of the area
had marked ballot slips. This election committee had nothing to do with the
local SD office.

I also refer to the 196 affidavits for the entire territory of the Reich, which I
have compiled in a list, and where it is stated that it was not the task of the SD
10 mark ballot slips or undertake similar action in order to detect negative voters.
Such instructions or orders were never issued by the central office.
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The Prosecution have also suggested that the SD had exercised direct
influence on the choice of Nazi leaders, and have submitted the affldavit by
Dr. Hoettl (Document 2614-PS) in substantiation of their claim. In my supplemen-
tary affidavit, Number SD-27, Hoettl has declared that the SD did not exercise any
direct influence on the choice of Nazi leaders, and I also refer to Affidavits
Numbers SD-4 to 10, 39, 61, and 63, and to the affidavits compiled -in the collective
list, Number SD-170.

The Prosecution have furthermore alleged that the SD had checked the
loyalty and reliability of civil servants. Here I refer to the testimony of the
witnesses Hoengen and Rdssner, and to Affidavits Numbers SD-3, 7, 8, 9, 61, 63,
and Document Number SD-14, as well as to the affidavits compiled in the collec-
© tive list, Number SD-70.

Concerning the aims, purposes, and methods of the indicted
Amt III, T should like to refer to statements made in Document
SD-70, the handbook of the Supreme Headquarters of the United
Nations of April 1945. There it says:

“The SD maintained for its purposes a network of newsmen
throughout all fields of life in Germany”-—some words are
missing—“who were recruited from all social strata and pro-
fessions. The information gained through the newsmen was
used in the situation reports....

“These reports are exceptionally frank and contain a com-
plete and uncolored picture of the mood and attitude in Ger-
many....” :

The correctness of this is proven by the 649 affidavits submitted
in my summary and made by former full-time and honorary work-
ers and Vertrauensminner (persons entrusted with special tasks) for
the total area of the Reich and for parts of the Reich.

The aims, purposes, and activities of Amt VI are shown by Affi-
davits SD-61, 62, and 66, also by Document SD-1.

In regard to Amt VI I refer particularly to Affidavit SD-66.

I shall now turn to Section B: Crimes against Peace (Statement
of Evidence V of the }English trial brief against the Gestapo and SD).

As a crime against peace the SD is accused of having staged so-
called border incidents before the outbreak of the war to give Hitler
an excuse for starting the war. The Prosecution, however, referred
to only one border incident in which the SD is alleged to have par-
ticipated. That is the alleged attack on the Gleiwitz radio station.

In this connection the Prosecution made reference to the affida-
vit of Alfred Naujocks of 20 November 1945. This is Prosecution
Document 2751-PS. The deponent of Document 2751-PS, Alfred
Naujocks, was heard before the Commission. On that occasion he
declared that the execution of the attack on the Gleiwitz radio sta-
tion was not included in the aims and purposes of Amter III and VI.

The witness further testified that no sections of Amter III and VI
were used for the execution of that border incident in Gleiwitz and
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that the men who with him attacked the Gleiwitz station did not
belong to the SD, Amt IIIL '

The witness also stated that by the term “SD men” in his affi-
_davit of 20 November 1945 he did not mean the members of any
definite office of the RSHA; but common usage of the ferm
“SD men” referred to RSHA members of all offices which were sub-
ordinate to Heydrich.

The witness further stated that he was charged with the exe-
cution of the border incident at Gleiwitz, not because he belonged
to Amt VI and worked there, but that exclusively personal reasons
were responsible for that decision. The witness testified that on the
basis of the conversation he had had with Heydrich he had gained
the impression that Heydrich would have given him that assignment
even if he had not been a member of Amt VI and the SS. The order .
for the execution of this assignment reached the witness Naujocks
not through the official channels of the chiefs of Amter III or VI,
The chiefs of Amter III and VI had no knowledge of this action.

The members of the SD, Amt III and Amt VI, had no knowledge
that the attack was carried out by Naujocks, a member of Amt VI.
Particularly the members of the SD-Leitabschnitt which was in
charge of Gleiwitz, and the outpost of the SD, had no knowledge
of this activity and could not have had, because Naujocks had been
forbidden to get in touch with any members of the SD whatsoever
"in that territory. .

The statements of this witness have been reaffirmed by the wit-
ness Somman and through Affidavit Number SD-11, deposed by
Dr. Marx.

I also submitted 215 affidavits for the office of the RSHA as well
as for all territories of the SD-Leitabschnitte and the SD-Abschnitte,
particularly for those situated in the regions of Katowice, Danzig,
and Saxony. Those affidavits testify that the members of the SD
during the critical time had no knowledge of the faked border inci-
dents or the participation of the SD in them.

The affidavit by the withess Dr. Mildner (2479-PS) is refuted by the testimony
of the witness Naujocks and Affidavit -Number SD-11, Dr. Marx. This subject-
matter does not provide sufficient grounds to declare the SD to have been
criminal, since this would presuppose proof of the fact that the SD as an organ-
ization was employed in the aggression, and that its members had cognizance

- thereof.

The Prosecution have also submitted Document Number USSR-509 as proof of
the fact that the SD had participated in the preparations for a solution by force
of the Czechoslovakian problems. The first lefter bearing the Number III 225 is
a draft without reference number and date, which was signed only by the officlal
who prepared it. His superiors failed to sign the draft and rejected it. The other
letter should carry no weight as far as the organization of the SD is concerned,
because no proof is forthcoming to show that such activities were known to all
members. The letter indicates that this was clearly not the case.

In the course of the session of 2 August 1946 the Prosecution have alleged
that this document also contains a reference to the preparation of liguidations.
As will be seen from Page 7 of the first letter this is not the case.

[
w



27 Aug.~46

In order to judge whether the SD can be declared criminal on
the grounds of the activities of the Einsatzgruppen, the following
questions must be examined:

1. Did the Einsatzgruppen A, B, C, and D, which were asgigned
in the East to the army groups, belong to the organization of Amter
III, VI, and VII?

2. Were parts of these office organizations used in these Einsatz-
gruppen?

3. Did the Amter ITI, VI, or VII give orders to the E1nsatzgruppen
to commit crimes against the laws of war and against humanity?

4. Did the members of the Domestic Intelligence Service (Amt III),
or of the Foreign Intelligence Service (Amt VI), have any knowl-
edge of the activities of the Einsatzgruppen, which.are crimes in the
. sense of the Charter?

First I must rectify an error. In this Trial and before the Com-
mission the Einsatzgruppen have repeatedly been designated as Ein-
satzgruppen of the SD, up to a short time ago. As an example, I
refer in particular to the records of Keitel, Dr. Best, Hausser, and
Von Manstein. This designation is wrong. The four Einsatzgruppen
employed in the East were designated A, B, C, and D. They had
under them the Einsatzkommandos, which were designated by the
Numbers 1 to 12. Thus the word “SD” is mentioned neither in the
designation of the Einsatzgruppen nor of the Einsatzkommandos.
Furthermore, there was no reason for that since, according to the
evidence submitted by the Prosecution, only 3 percent of their mem-
bers were part of the SD Amter III or VI. The membets of the SD
were in the eighth place, as far as membership was concerned. I
refer you to the statistics found in Document L-180 submitted by
the Prosecution and repeated in the record of 20 December 1945.

The designation of the Einsatzgruppen is also shown by the
distribution list of Prosecution Document D-569. This shows the
various relationships. The Einsatzkommandos 1-a, 1-b, 2, and 3 were
under Einsatzgruppe A; Einsatzkommandos 7-a, 7-b, 8, and 9—Mos-
cow—were under Einsatzgruppe B; 4-a, 4-b, 5, and 6 were under
Einsatzgruppe C; 10-a, 10-b, 11-a, 11 b, and 12 were under Einsatz-
gruppe D.

The setting up of the Einsatzgruppen was not ordered by Amter
III, VI, or VII, but by Himmler on the basis of an agreement with
the High Command of the Army. I refer you to the testimony of
Dr. Best, Schellenberg, Ohlendorf, to Document USA-557, and Affi-
davits Numbers SD-41 and 46. The evidence has shown further that
the Einsatzgruppen and Einsatzkommandos were not under the
orders of Amter III, VI, and VII. I refer again to Document.
USA-557, Affidavits SD-41, 44, and 46, to the record of 3 January
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. 19486, to Prosecution Document L-180, Pages 2 and 3, to the record
of 5 June 1946 and Document 2620-PS.

If one considers in particular the constifution of the Einsatz-
gruppen, which is set forth in the record of 20 December 1945, one
will have to admit, as has been deposed by the witness Hoeppner
and confirmed by the witness Bendt in Affidavit SD-41, that this
concerns -an affiliation of a special kind of persons who did- not
belong to the organizations of Amter III, VI, or VIL

The evidence has further shown that no parts of the organiza-
tions of Amter III, VI, or VII were employed in the Einsatzgruppen
and Elnsatzkommandos, and that the Amter III, VI, and VII did
not issue any orders for the mass destruction carned out by the
Einsatzgruppen. I refer to Affidavit SD-61, Affidavit SD-41, par-
ticularly the answers to Questions Numbers 6 and 9, and to Affi-
davit- SD-44, Numbers 4 and 5.

The Einsatzgruppen and the Einsatzkommandos are special units
which deviated in their composition entirely from the structure of
the Security Police and SD in the Reich itself. I refer in this
connection to the statements of Ohlendorf and-Hoeppner and to
Affidavits SD-41 and SD-46. The witness Best testified (Record of
31 July 1946): “They were Security Police units of a special kind.”

It is of decisive significance for the question whether the organi-
zation can be declared criminal that no parts of the SD, Amter III,
VI, or VII, were employed in the Einsatzgruppen, but only in-
dividual members were assigned to these  Einsatzgruppen as a
result of legal regulations. In this connection Hoettl’s affidavit of
10 April 1946 seems especially important to me. I emphasize that
this is a Prosecution document. Hoettl declared in the affidavit
mentioned that the membership of the people .in the SD was
inactive during their affiliation with the Einsatzgruppen.

Insofar as members of Amter III, VI, and VII were assigned
by legal order to the Einsatzgruppen and Einsatzkommandos in
the East, I refer for their tasks and activities to the testimony
of ‘Dr. Ehlich and Von Manstein, and to Affidavit SD-69.

The selection of the members of the Security Service for the
Einsatzgruppen and Einsatzkommandos was not carried out on the

_basis of their position and duties in the Reich offices. For that
point I refer to the testimony of Ohlendorf (Record of 3 January
1946) and Affidavits SD-41 and SD-45.

Thus I come to the conclusion: _

(1) Einsatzgruppen A, B, C, and D did not belong to the Domestlc
Intelligence Service, Amt III, to the Foreign Intelligence Service,
Amt VI, or to Amt VIL

(2) No parts of this organization were used for this purpose,
but individual members were assigned to the Einsatzgruppen.
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(3) The legal position of these persons was the same as, for
example that of persons who had been called up for military
service. Their affiliation with Amter III, VI, or VII was inactive.
They were no longer subject to instructions from their original
offices. I skip the next pages, that is, 64, 65, 66, 67; Pages 68 to
71 deal with Einsatzkommandos in prisoner-of-war camps.

THE PRESIDENT: Dr. Gawlik, the Tribunal understands that
the SS, the Gestapo, and the SD all disclaim responsibility for the
Einsatzgruppen. Could you tell the Tnbunal who is responsible.
for the Einsatzgruppen?

DR. GAWLIK: The Einsatzgruppen were subordinated to—the
responsibility may be seen from my statement on Page 61. I should
like to refer you to the testimony of Dr. Best, Schellenberg, Ohlen-
dorf, and to Document...

THE PRESIDENT: Dr. Gawlik, the Tribunal would like to know
who you say was responsible for the Einsatzgruppen. They do not
want to be referred to a crowd of documents and a crowd of
witnesses. They want to know what your contention is.

DR. GAWLIK: The Einsatzgruppen, in my opinion, were organi-
zations of a special kind which were directly under Himmler, and
for the rest, the testimony of the witnesses diverges as to how
far they were subordinate to the commanders-in-chief. Some of
the witnesses have stated that they were subordinate to the com-
manders-in-chief, and some disputed this. As far as this question
is concerned, I cannot define my attifude.

THE PRESIDENT: Was it possible, according to your contention,
for Himmler to control these Einsatzgruppen without any organi-
zation, and if it was not, what organization controlled it?

DR. GAWLIK: The Einsatzgruppen had their own head, as may
be seen from Prosecution Document L-180, the Stahlecker report.
Stahlecker was the Chief of the Einsatzgruppe A, and this man
probably sent this report, which was found, directly to Himmler,
and from that I may assume that the heads of the Einsatzgruppen
- were directly under Himmler. That was a subordinate organization
along with the RSHA for occupied countries. Your Lordship, mayI...

THE PRESIDENT: Can you tell the Tribunal who were the
individual men who composed the Einsatzgruppen? Did they con-
sist of SS er SA or SD or the Wehrmacht?

DR. GAWLIK: Your Lordship, the composition may be seen in
the record of 20 December 1945. I do not remember them exactly,
Your Lordship, but I do know that they included Waffen-SS,
" Criminal Police, Stapo, SD... :

THE PRESIDENT: You are too fast. Waffen-SS?
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DR. GAWLIK: Waffen-SS, Criminal Police, Stapo, SD, and on
this page, as far as I can recall, drivers are mentioned, and I
believe interprefers, but I cannot say for certain. The various .
groups are stated exactly on- this page Your Lordship, which is
Page 17.

THE PRESIDENT: I have down Waffen-SS, Criminal Police...
The last one I have got here is NSKK. What did you give then?

DR. GAWLIK: No, Your Lordship, not NSKK.
' THE PRESIDENT: Waffen-SS, Criminal Police...
DR. GAWLIK: Yes. i
THE PRESIDENT: State Police?
DR. GAWLIK: Yes.
THE PRESIDENT: SD?
DR. GAWLIK: Yes.
THE PRESIDENT: NSKK?
DR. GAWLIK: No, drivers.
THE PRESIDENT: Well, I have crossed out NSKK.

DR. GAWLIK: Your Lordship, it is an error. The NSKK is not
involved. .

THE PRESIDENT: I have crossed out NSKK. Is there anything
else? Any Gestapo?

DR. GAWLIK: Yes, Gestapo, of course. Your Lordship, State
Police and Gestapo are identical. Interpreters are enumerated in
this document. I believe—as far as I can remember—these were
the main groups, but at the moment I cannot tell you for certain.

THE PRESIDENT: Thank you.

DR.GAWLIK: I beg your pardon, did Your Lordship wish to
know the chiefs of the Einsatzgruppen or the members? ,

THE PRESIDENT: I meant the memberships.

DR. GAWLIK: Yes, that is quite correct. Your Lordship, I
wanted to add that altogether there were 1,000 to 1,200 men in
these four Einsatzgruppen.

THE PRESIDENT: How many did you say?

DR. GAWLIK: One thousand to approximately 1,200 men, and

from the SD there were 3 percent. That may be seen from the
document. It is Document I~180. The setup is shown there.

THE PRESIDENT: We will adjourn for a recess.

[A recess was taken.]
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DR. GAWLIK: Your Lordship, I shall have to correct my state-
ment regarding the Einsatzgruppen on one point. I procured Docu-
ment 1.-180 during the recess, and the total strength of Einsatz-
gruppe A was 990 men. It was composed as follows: Waffen-SS,
34 percent; drivers, 17 percent; administration, 1.8 percent; SD 3.5
percent; Criminal Police 4.1 percent; Stapo, 9 percent; Auxiliary
Police, 8.8 percent—those, Your Lordship, were apparently in-
digenous police from the occupied territories—Regular Police, 13.4
percent; female employees, 1.3 percent; interpreters, 5.1 percent;
teletypists, 0.3 percent; wireless operators, 0.8 percent.

That is Einsatzgruppe A, as far as I know; no documents are
available for Einsatzgruppen B, C, and D, but the witnesses have
testified that Groups B, C, and D had about the same ratio.

THE PRESIDENT: Then the extent is nearly four times as large
as you said?

DR. GAWLIK: Yes.

THE PRESIDENT: Can you give a date for that constitution
of Group A? What date was that, that constitution of those per-
centages?

DR. GAWLIK: The Einsatzgruppe D was formed before the
beginning of the campaign, before June 1941.

THE PRESIDENT: When you get down to 0.3 percent, that must
have been at a certain time. It could not have remained 0.3 percent
all the time, could it, or is that an establishment?

~ DR.GAWLIK: Your Lordship, I do not understand. Which
0.3 percent do you mean?

THE PRESIDENT: I meant teletypists, 0.3 percent; wireless,
0.8 percent—did it remain at that exact figure throughout the
whole war?

DR. GAWLIK: 1 assume so, Your Lordship. We do not have
records on that.

THE PRESIDENT: The percentages are then matters of what
in English would be called establishment?

DR. GAWLIK: They are average figures, Your Lordship. They
may have changed slightly during the war, either more or less.

THE PRESIDENT: Very well.

DR. GAWLIK: I beg to apologize, My Lord but I did not
remember the first figure which I mentioned before the recess. I
based my statement on the Einsatzkommandos and that is how I
arrived at my figures. ’

Pages 68 to 71 deal with the Einsatzkommandos in prisoner-of-
war camps (Statement of Evidence VI-B of the English trial brief
against the Gestapo and the SD). Pages 72 to 75 deal with the
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Bullet Decree (Statement of Evidence VI-C). Pages 76 up to 79 deal
with concentration camps (Statement of Evidence VI-D), Pages 80
to 83 deal with deportation (Statement of Evidence VI-E). Pages 84
to 89 deal with the Commando Order (Statement of Evidence VI-F).
Pages 90 to 93 deal with the Nacht-und-Nebel Decree (Statement
of Evidence VI-G). Pages 94 up to 96 deal with summary pro-
ceedings (Statement of Evidence VI-H). Pages 97 and 98 deal with
liability of next of kin (Statement of Evidence VI-E). Pages 99 and
100 deal with the shooting of prisoners in the Sipo and SD prisons
in Radom (Statement of Evidence VI-J). Pages 101 and 102 deal
with the employment of force in confiscations (Statement of Evidence
VI-K). Pages 103 and 104 deal with third-degree interrogations
(Statement of Evidence VI-L); and I continue on Page 105, Section D,
which, deals with crimes against humanity (Statement of Evi-
dence VII of the English {rial brief against the Gestapo and the SD).

The tasks and activities, as indicted here as executive tasks, were not within
the competence of Amter III, VI, and VII (Affidavits SD-41, 42, 45, 46). In Document
3428-PS the head of the SD and the SD itself are constantly referred to, but this,
as is apparent from the above-mentioned context, obviously refers to the office of
the 'Security Police and the SD. I refer in particular to the Affidavit Number
SD-69 of Breiter.

A number of documents, such as Exhibits Numbers USSR-1, USSR-6, and
USSR-119, submitted by the Prosecution, mention the SD, Here too, however, the
evidence can be taken to show that this cannot refer to the Amter III and VI—
Domestic Intelligence Service and Foreign Intelligence Service—or Amt VII of the
SD, which are under indictment. In this context I also refer to Document
2992-PS, the statement by Grédbe. Gribe declared that during the shooting of
Jewish men, women, and children at the airport at Rovno an SS man, wearing
SS uniform with an SD badge on his left arm, had been sitting on top of the ditch.
This fact is not sufficient to provide proof of the fact that this was really a
member of Amter III, VI or VII, for in the occupied territories members of the
Einsatzgruppen and the units under the commander of the Security Police and
the SD, in particular the officials of the Gestapo and the Criminal Police, all
used to wear the same uniform with an SD badge. This was the uniform of
the SS special formation SD, not the uniform of Amter IXI and VI. The SS Sturm-
bannfiithrer Piitz; mentioned in Gribe’s report, was not a member of the SD,
but a Government Counsellor and an official of the Gestapo. For this I also
refer to Affidavit Number SD-50 by Wanninger.

The Prosecution have also submitted Document Number 501-PS on the use of
gas vans., I must point out that Amt III never issued instructions on the use of
gas vans, as testified by the witness Dr. Ehlich. Document 501-PS submitted by the
Prosecution shows by its reference Number II that the matter of gas vans was
dealt with in Amt II of the RSHA, The SS Obersturmbannfiihrer Rauff mentioned
in the document was not a member of Amter III and VI, but a group chief in
Amt II of the RSHA. He was at that time in charge of motor transport. I refer.
in this connection to the testimony of the witnesses Ohlendorf and Hoeppner
(Session of 3 January 1946) and to 60 affidavits from the entire Reich and the
occupied territories for the period from 1941 ‘to 1945, according to which the SD
had nothing to do with the use of gas vans.

As regards the Prosecution Document 1475-PS I have already referred to
Affidavit Number SD-69. .

In the Prosecution Document L.-18¢, the Stahlecker report, it is stated in
enclosure Number 8 that the.SD Section Tilsit had participated in liguidating
Communists and Jews. For this I refer to Affidavit Number SD-12 by Ziebs.
Ziebs belonged to the SD Main Section Kénigsberg, which received reports from
the subsidiary SD Section Tilsit. Ziebs stated that the SD Main Section Kénigs-
berg never issued any such order and that no information was received there on
the events described in the Stahlecker report. He, therefore, considers this
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statement to be a mistake as to the. place or the subject-matter. If members of
the SD Section Tilsit should have participated in  the execution of Jews and
Communists, which Ziebs himself considers quite impossible, such activity would
have been ocutside the scope of the tasks of the SD Section Tilsit and would
certainly not have become known.

The members of the Domestic Intelligence Service, the Foreign Intelligence
Service, and Amt VII had no knowledge of the activities of the Einsatzgruppen,
especially not of shootings.

Document 3867-PS, submitted by the Prosecution, shows that the distribution
contained no office of the SD (Amt III, VI, or VII or subsidiary offices). The
reference Number IV A 1 indicates that the reports were compiled in an office
of Amt IV (Gestapo).

The witness Hoeppner stated before the Tribunal that the Einsatzgruppen
reports were not forwarded to subsidiary offices in the Reich and that members
of SD offices in the Reich could not have had cognizance of the contents of the
reports, including shootings of Jews and Communists. These reports went o
only a few members of Amt IIT who were concerned with intelligence from the
Eastern territories. I refer to the Affidavits Numbers SD-44, 47, 41, 48, 49, and 61;
also to Document 27?2-PS and the testimony of the witnesses Ehlich and Hoeppner.

I have also submitted 127 affidavits from all parts of the Reich for the period
between 1941 and the end of the war, which prove in the main that (1) all members
of the Einsatzgruppen were usually referred to as “SD” owing to their’ uniform
equipment with the SD badge; (2) the employment of members of the SD in mass
killings was not known to SD members in the offices within the Reich; (3) the
honorary assistants of the SD had no knowledge of the act1v1t1es of the Emsatz-
gruppen and Einsatzkommandos in the East.

II. Einsatzkommandos in prisoner-of-war camps. The SD is also charged with
having formed special formations in prisoner-of-war camps for the purpose of
establishing and executing racially and politically undesirable persons. My Docu-
~ments Number SD 18-22 prove that this was not the task of the SD, but solely
of the Stapo. These documents also show in particular that these Kommandos
were not designated “Einsatzkommandos of the SD,” as stated by the witness
Lahousen. :

The Defendant Jodl has confirmed the fact that prisoners of war were never
turned over to the SD for special treatment, since the SD had entirely different
tasks. The Defendant Jodl testified that prisoners of war were at the utmost
turned over to the Security Police. It may thus be assumed to have been proved
that the SD did not take part in these acts and was not employed for that purpose.

Although the witness Warlimont in his affidavit mentions that political
functionaries were to be transferred to the SD (Document 2884-PS), this, in the
light of the statement of the Defendant Jodl, may be taken to be a mistake in
terminology, and presumably refers to the Gestapo. The documents submitted by
the Prosecution fail to prove the contrary.

The, witness Lahousen, in his affidavit of 14 November 1945 (Document 2846-PS),
mentions the SD, although obviously he means the Security Police. This is
clearly apparent from a statement he made before the Tribunal on 30 November
. 1945, According to the minutes of a conference which took place on the subject of
the employment of these Kommandos between General Reinecke and Miiller
during the summer of 1941, he mientions Obergruppenfithrer Miiller of the SD
(Session of 30 November 1945). The Tribunal is familiar with the fact that Miiller
never belonged to the SD, Amt III or VI, and that he was the Chief of Amt IV,
Gestapo, until the end. The witness Lahousen thus evidently was riot referring
to thé SD, Amt III or VI, but to the Gestapo. The testimony of the witness
Lahousen clearly indicates the competency of the Gestapo. He testified that
Miiller had taken part in the conference because he was competent for the
executions in prisoner-of-war camps.

Document 502-PS supplies no proof of any participation of the SD. On the
contrary, it proves that the Gestapo alone was competent for such measures,
for the fourth paragraph before the end specifies that the Chief of the Einsatz-
kommandos was to contact the chief of the nearest local Gestapo office in
connection with any executions or other measures. The Prosecution Document
1165-PS also proves that only the Gestapo was competent for such action,
because these instructions, which referred to the executions undertaken, are
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forwarded by Miiller, the Amtschef of the Gestapo, to all Gestapo offices. Had
the SD, Amt .III or VI, in any way participated in such action, these instructions
would equally have been forwarded to all SD offices.

Document R-178 consistently, though erroneously, speaks of Einsatzkommandos
.of the Chief of the Security Police and the SD employed for the purpose of
selection. The fact is that—as the document shows—only the Gestapo offices
Munich, Regensburg, and Nirnberg-Flrth undertook selection with their. own
special Kommandos. Captain Dr. Wolzl, mentioned 'on Page 21 of Document R-178,
gave an affidavit saying that the SD had not participated in these selection
Kommandos. In this connection I would also refer to Document 2884-PS. This
is a decree by Warlimont, formerly Deputy Chief of Staff of the Wehrmacht-
fiihrungsstab, dated 12 May 1941, on the uniform handling of executions of British
prisoners of war. In this decree Warlimont correctly designates the Einsatz-
kommandos as “Einsatzkommandos of the Security Police.”

The fact that the Gestapo alone was competent for executions of prisoners
.of war is apparent from an affidavit by Lindow. Lindow states that Section
IVAI had a subsection directed by the Regierungsoberinspektor, later Regie-
rungsamtmann, and S8 Hauptsturmfihrer Franz Koénigshaus. This dealt with
prisoner-of-war matters. This subsection also attended to the decrees and
orders of Himmler during the years 1941 and 1942, according to which captured
Soviet-Russian Political Commissars and Jewish soldiers were to be executed.
Koénigshaus is stated to have prepared the orders for the executions and
submitted them to Miiller, the Chief of Amt IV. Early in 1943 the subsection
was dissolved and distributed among the sections of IV B, according to countries
concerned. In particular Lindow stated that the ZEinsatzkommandos in the
prisoner-of-war camps had been directed by members of the Gestapo (Flgme 4
of the Lindow affidavit, Document 2542-PS).

In proving my contention that the SD, Amt III, had no hand in these
measures, I also refer to the affidavit by Fromm (SD-56). In this affidavit Fromm
declared that the SD had special formations in the Government General. As to -
the territory of France, the witness Knochen stated before the Commission
that no such special formations of the SD were employed in prisoner-of-war
camps in France. I also draw attention to the testimony of the witness Ehlich
before the Commission, who stated that such measures were not the task and
activity of the SD, Amt III

As for Amt VI, I refer to Affidavit Number SD-61, where the witness
Schellenberg has testified that Amt VI was not competent either and was never
employed in this connection. For Amt VII the witness Dittel made the same
declaration (SD-63).

I also submitted 266 affidavits showing that in Russia, Poland, Alsace, Italy,
Yugoslavia, Czechoslovakia, Lorraine, and the following regions of Germany:
South Hanover-Brunswick, the Saar territory, the Palatinate, Munich-Upper
Bavaria, Cologne, Wiirttemberg, East Prussia, Upper Danube, Vienna, Military
Distriet VII, Bavaria, West Prussia, Styria, the Sudetenland, Hamburg, Upper
. Silesia, the Tyrol, Central Germany, Eastern Bavaria, Westphalia, Magdeburg-
Anhalt, Berlin-Brandenburg, Swabia, Silesia, Central Franconia, Wartheland,
Thuringia, Bremen, Holstein, Hesse, Saxony, and in a large number of cities,
the SD did not have Kommandos in prisoner-of-war camps for the purpose of
establishing and executing. racially and politically undesirable prisoners of war.
The declarations comprise the period between 1839 and 1945,

Bullet Decree. For the execution of the Bullet Decree the SD within the
Reich, Amt III, was equally not competent, and it has never been employed for
this purpose. The vesponsibility and competency for this decree. has been
correctly described by defense counsel for the Defendant Goring. It is stated
that Hitler, in the absence of Keitel, gave the order for the shootings to
Himmler, who directly transmitted it to Miiller and Nebe. Miiller was Amitschef
of the Gestapo, Nebe Amtschef of the Criminal Police. This proves that the
Stapo and the Criminal Police were competent for the execution of the order.
-This also becomes clear from Document D-569 with annex, the decree by the
Chief of the Security Police and the SD dated 11 December 1941, embodying an
ordinance from the OKW of. 22 November 1941,

The decree of 11 December 1941 specifies that Soviet prisoners of war were
to be transferred to the Stapo or the Einsatzkommandos. The ordinance by the
OKW, dated 22 November 1941, provides that escaped Soviet prisoners of war
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were in every case to be turned over to the nearest office of the Gestapo,
such transfer to be subsequently reported to the Wehrmacht Information Center.

I also refer to the teletype by Miiller dated 4 March 1944 (Document 1650-PS,
USA-246), which is addressed only to the Stapo offices and the inspectors of the
Security Police and the SD. This teletype contains orders for the Stapo
offices to report on the execution of the order. Paragraph 2 then goes on to
state that the prisoners of war were to be turned over to the local police office.
Paragraph 3 mentions that escaped and recaptured British and American officers
and nonworking NCQ's were to be held in police detention in the locality of the
Stapo . office. Paragraph 5 indicates that the local administrative and police
authorities were advised of this decree. Amter III and VI were not informed,
which would have been indispensable had they had any part in these measures.

Clearly the Prosecution have assumed participation of the SD from the fact
that the Amtschef of the Gestapo, Miiller, signed the decree as Deputy Chief of
the Security Police and the SD, and also forwarded it to the inspectors of the
Security Police and the SD. These titles, however, give no indication of any
participation on the part of the SD.

The Prosecution have also referred to a letter from the Military District
Command VI, dated 27 July 1944 (Document 1514-PS), but this document equally
shows no participation on the part of the SD, In the heading preceding Figurel
transfer to the Gestapo is specifically mentioned, and Figure 1 a states that the
camp commander was to transfer the prisoners of war to the Gestapo, while
Figure 1b says that the prisoners of war were to be turned over to the nearest

" police office. Figure 1c¢ mentions that recaptured officers were to be turned
over to the Gestapo and Figure 1d specifies that Soviet officers refusing to work
were to be transferred to the nearest Stapo office. Figures e, g, 3 and 4 equally
only mention that the prisoners of war should be turned over to the Gestapo.
The Document contains no orders indicating ahy participation of the SD. Under
Figure 1 f mention is made of the selection Kommandos, which are here designated
as Einsatzkommandos of the Security Police and the SD. I have already enlarged
upon the fact that the SD took no part in these Einsatzkommandos either, so
that this is obviously an error in terminology. The statement under oath by Willi
Litzenberg (Document 2478-PS) also provides proof that only the Security Police
had a hand in these measures, The SD, Amt III, VI, and VII, is not mentioned
at all in this document. i

The hearing of evidence for the Tribunal has shown that the Bullet Decree
was execuled by the Gestapo and the Criminal Police and that the SD did not
participate. I refer in particular to the statements of General Westhoff (Session
of 10 April 1946). I also refer to the testimony of a Senior Government Counsellor
of the Criminal Police, Max Wielen, who was interrogated on the subject of the
shooting of 50 RAF officers from the camp at Sagan. Wielen testified that the
shooting was carried out by officials of the Gestapo (Session of 10 April 1946).

~ In this connection I also refer to the testimony of Keitel, who stated that
Hitler had given orders that the prisoners of war were not to be returned to the
‘Wehrmacht, but were to remain in the custody of the Police. The witnesses
Raéssner and Ehlich have also testified that the SD did not participate in the
execution of the Bullet Decree and had no knowledge of this. As for Amt VI,
the former Amtschef Schellenberg has made the same declaration in Affidavit
Number SD-61, while Dittel, at the end Deputy Amtschef VII, has done the same
for that Amt by Affidavit Number SD-63. I also refer to Affidavit 56, where
Fromm made that declaration for the Government General, and the testimony
of Knochen to the same effect for France.

I have submitted 288 affidavits showing that in the entire territory in the
Reich, in the occupied Russian territory, and in the occupied territories of France,
Lorraine, Italy, Czechoslovakia, Yugoslavia, and Poland the SD had nothing to do
with the execution of the Bullet Decree. The statements cover the period
between 1939 and 1945.

Concentration Camps. Under Figure VID of the trial brief against the Gestapo
and the SD the SD is further accused of having been responsible for the institu-
tion and distribution of concentration camps and for the assignment of racially
and’ politically undesirable persons to concentration and extermination camps
for the purpose of forced labor and mass murder,

The trial brief against the S§ charges the SD with having been employed
by the conspirators for the purpose of safeguarding their power by means of the
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concentration camps, and thereby terrorizing any opponents. The Prosecutor for
the United States on 19 December 1945 suggested that the SD and the Security
Police had participated in the system of concentration camps when they detected
and arrested victims.

Nothing however has been stated in substantiation of these allegations. The
entire Section VID of the trial brief does not even mention the SD, except in
the heading. The Prosecution themselves, referring to Prosecution Documents
2108-PS—which is dontained in my document book under Number SD-36a—and
1723-PS, state in Section VID on Page 43 of the trial brief that the Gestapo
alone had authority to place persons in protective custody and that the Gestapo
possessed instructions to institute concentration camps, trdnsform prisoner-of-war
camps into concentration camps, set up corrective labor camps and fo form
special sections for female prisoners. I therefore believe that I can be very brief
on this subject.

The statements by the Prosecution also prove that the Gestapo was compe-
tent for the institution and distribution of conceniration camps and that the
local Gestapo offices carried out arrests (Session of 2 January 1946). The proceed-
ings have demonstrated that the entire administration of the concentration camps
(food, accommodation, camp regulations) was the task of the WVHA, which was
directed by Pohl. Here I refer in particular to the testimony of Kaltenbrunner
(Session of 11 April 1946). The Inspector of Conceniration Camps was immediately
subordinated to Himmler. I also refer to .the testimony of the witness Hoess,
and the same is shown by the documents submitted by the Prosecution.

The Prosecution Documents D-50 and D-46 also show the sole competency of
the Gestapo. The documents were issued by Amt IV of the Reich Security
Main Office and signed by Mdtiller, the Chief of that Amt. The Amter III, VI and
VII were not even informed of these decrees. The reference Number IV on
Document 1063 A-PS also indicates that the Gestapo was exclusively competent,
and it is irrelevant that the document was issued by Heydrich as Chief of the
Security Police and the SD. This fact in itself does not indicate the competency
of the SD, and from the distribution it can be seen that the SD in no way
participated. )

From none of the other documents mentioned on Pages 44 to 46 of the trial
brief (2477-PS, 1531-PS, 1.-358, L-215, 1472-PS, 1063-D-PS, L-41, 1063-E-PS, 701-PS and
2615-PS) does any participation of the SD in the infliction of protective custody
or assignment to a concentration or corrective labor camp result.

The very statements of the Prosecution and the documents submitted by
them thus go to show that the SD had nothing to do with the institution and
distribution of concentration camps and the transfer of racially and politically
undesirable persons to extermination camps for the purpose of forced labor or
mass murder,

In Document 3012-PS mention is made of an escape of SD prisoners, but from
the context of the document it is clear that this refers to prisoners of the Sonder-
kommando IV A which had no contact, as far as organization goes, with the SD,
Amt III, VI or VIL

I also refer to the testimony of Kaltenbrunner (Session of 11 April 1946), the
affidavit by Dr. Mildner (Document Book Kaltenbrunner, Page 1), the testimony
of Knochen, and the testimony of Von Eberstein, which equally show that the
SD had nothing to do with concentration camps. Schellenberg and Dittel have
shown in their Affidavits Numbers SD-61 and 63 that the Amter VI and VII had
nothing to do with the institution, distribution, and assignment of concentration
camps either. I also refer to the affidavit by Fromm (Affidavit SD-56) and the
affidavit by Laube (Affidavit SD-54), who have affirmed, for the former Govern-
ment General and for France respectively, that the SD had no part in the
assignment of persons to concentration camps or in the administration of such
camps. In the case of France this was confirmed by the witness Knochen.
As to the documents submitted by the Prosecution I refer to the testimony of
the witness Dr. Ehlich (R-112, USA-309). )

I also submit 289 affidavits for the entire range of the SD Hauptamt, as well
as for the whole territory of the Reich and numerous accupied territories. The
authors of these affidavits, which cover the period between 1934 and 1945, have
stated as regards these territories that the SD had nothing to do with the
institution and guarding of concentration camps, or with the assignment of persons
to such camps.
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Deportation. ' As a further charge against the SD the Prosecution have stated
that the SD had participated in mass deportation of citizens of occupied countries
for the purpose of forced labor. Furthermore, the Gestapo and the SD are
alleged to have been in charge of punishment inflicted on forced laborers. The
Prosecution have claimed that the important position which, besides the Gestapo,
the SD’had held on the subject of arrests for the purpose of forced labor,
resulted from the following documents: L-61, 3012-PS, 1573-PS, 1063-B-PS. However,
these very documents already provide proof of the fact that the SD was not
competent for the entire subject-matter and did not become active in the
execution.

Document L-61 is a letter by the Defendant Sauckel, dated 26 November 1942,
to the presidents of the Provincial Labor Offices, in which it is mentioned that
the Chief of the Security Police and the SD, in other words, Heydrich, had
informed him that in the course of the month of November the Poles would
be evacuated from the district of Lublin, This communication on the part of
Heydrich, however, in no way shows that.Heydrich made use of the Amter III,
VI, and VII for the purpose of this evacuation—if it was carried out at all, which
js by no means certain. Such a procedure is, on the contrary, unlikely, for
evacuation did not feature among the tasks incumbent on these Amter.

Document 3012-PS is a letter from the Chief of the Sonderkommando IVa to
the Kommando chiefs of his subsidiary Kommandos. I have already indicated
that the Einsatzgruppen were entirely independent organizations from the Amter
III, VI, and VII, so that this document cannot be looked upon as incriminating
,any. one of the Amter named. Incidentally the document shows that the
deportation was not carried out by the SD, but by the Security Police. It states
literally:

“In view of the present political situation, particularly with regard to the

armament industry within the Reich, Security Police measures must be

largely subordinated to the problem of the mobilization of labor in

Germany.”

In all other places this document also only mentions measures to be carried
out by the Security Police.

The next Prosecution Document, 1573-PS, clearly demonstrates the compe-
tency for the execution of measures directed against foreign workers, and also
indicates that such measures were applied by the State Police. This document
bears the reference Number IV. It is signed by Miiller and addressed only to
State Police offices, the SD not even being mentioned in the letter, if only for
information. It would undoubtedly have had to have been addressed to the
SD too, if, as the Prosecution alleges, that agency had been employed in applying
these measures.

As far as corrective labor camps are concerned, the Prosecution Document
1063 B-PS clearly shows that the Security Police was exclusively competent for
them. It says in this decument:

“The Reichsfilhrer SS has authorized, apart from the concentration camps

administered by the WVHA, the institution of labor corrective camps,

which will be exclusively in the competence of the Security Police.”

During the session of 12 December 1945 the Prosecution have submitted a secret
order by Hitler of 20 February 1942 (Document 3040-PS), concerning Eastern
Workers and measures of compulsion to be employed in connection with them,
and have alleged that this order had been addressed to the SD police officers,
who never existed, The SD had no officers; only the Police did. From the
contents of this document it can be seen clearly and without any doubt that
the Gestapo alone was competent. It says in this document:

“Lack of discipline, which includes refusal to work in disobedience to

orders and slackness in work, will be combated only by the German

State Police. Simple cases will be settled by the chief of the guard on

the instructions of the State Police. In serious cases... the Gestapo

will intervene with the means at its disposal.”

In connection with the Prosecution affidavit made by Dr. Wilhelm Hoettl
(Dacument 2614-PS) I have submitted the supplementary Aiffidavit Number SD- 37
and the affidavit Gahrmann Number SD-38, Beyond this, in proving that the
SD took no part in deportations, I refer to the testimony of the witness Ehlich
before the Commission, the affidavit by Fromm, Number SD-56, and by Laube,
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Number SD-54. The affidavit by Fromm, in particular, refutes the Prosecution
Document L-61. As for France, the witness Knochen has testxﬂed that the SD
did not participate in deportations.

The Prosecution Document 1063-PS also shows that the corrective labor
camps were not subordinate to the SD, Amt III, VI, or VII. In this document
it says specifically that the corrective labor camps were solely the competence
of the Security Police. In particular I wish to refer to the testimony of the wit-
ness Albath before the Commission, who confirms this fact.

I have also submitted 276 affidavits by which members of the SD for the
period between 1939 and 1945 have stated, as regards the territories formerly
occupied by Germany of Alsace, Russia, Poland, France, Belgium, Italy, Yugo-
slavia, Czechoslovakia, and the entire territory of the Reich, that the SD was
not employed in connection with the deportation for forced labor or in guarding
forced labor camps. '

As far as Amter VI and VII are concerned,” I refer to the affidavits by
Schellenberg (Affidavit SD-61) and Dittel (Affidavit SD-63), which show that these
Amter were not active in the deportation and did not guard forced labor either.

Furthermore, it is stated in the trial brief against the SS, III G, that immi-~
gration centers were organized for the purpose of conducting evacuations under
the control of the Chief of the Security Police and the SD and the Chief of the
Reich Security Main Office. In this connection the Prosecution cite Document
L-49, an affidavit by Otto Hoffmann. For this I refer to the testimony by Dr. Ehlich
and the affidavit by Sandberger (Affidavit SD-64).

Commando Order. A further accusation brought against the SD of having
participated in the execution of the Commando Order is due to the fact
that the Wehrmacht agencies by mistake used the abbreviation “SD' for the
Security Police. In this connection I would refer to my earlier statements
in the second chapter. The fact that in documents and interrogations of witnesses
the term SD has been used, although no reference to the Amter III and VI was
intended, can be traced to this repeated error in terminology.

In the first place this applies to Document 498-PS, Exhibit USA-501. The
distribution on this document clearly shows that “SD” was not inftended to mean
the intelligence service, Amt III or VI, but the Security Police. According to
this distribution the Reichsfiihrer SS and Chief of the German Police had received
the 16th and 17th copy, one being for the Main Office Security Police. Amter IIE
and VI do not figure in the distribution. If the SD in the Reich, Amt III, or
abroad, Amt VI, had been competent for this measure, this order would: have
had to have been transmitted to these two Amter, since otherwise they would

' not have been able to comply with it.

That, in fact, the execution of this order was not the task of the SD,
Amt III or Amt VI, but of the Security Police, is clear from the letter by
Miiller, dated 17 June 1844 (Document 1276-PS, USA-520) and addressed to the
OKW. This letter deals with Hitler's order of 18 October 1942 and the execution
thereof. Among other things it says:

“Transfer to the Security Police will only be considered when such

members of Commandos . .."” .

The last paragraph mentions security measures. The reference Number IV and
the fact that the letter was written by Miller, and not by one of the Amtschefs
III cr VI, clearly indicates that these measures were carried out by the
Security Police, and not by Amt III and VI.

This particular document evidences the repeated error as to SD and Security
Police; it is quite clear from this letter that the term SD was employed as an
abbreviation for the Security Police. Although the text of the letter contains
only the term Security Police, and it is specified that the Commandos are to be
turned over to the Security Police, and that Security Police agencies shall assist
in interrogations conducted by the Wehrmacht units, the letter contains a
handwritten annotation by the official in charge at the OKW saying: <“Thus
arrested by SD.”

Another mistake in terminology common in Wehrmacht agencies occurred
when Admiral Wagner during his interrogation before the Tribunal on 14 May
1946 persisted in speaking of the SD in connection with the Trondheim inecident.

The same mistake in the applicalion of the word SD is contained in Pros-
ecution Document 532-PS (Exhibit Number RF-361), a letter from Commander-
in-Chief West dated 26 June 1944, and in Documents Numbers 531-PS, 551-PS,
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D-649, 727-PS, 735-PS, D-774, D-775, D-780 and Exhibit GB-26. This erroneous appli-
cation of the term SD had apparently become the custom with the Wehrmacht
and other offices to such an extent that even Raeder, Keitel and Donitz speak
of transfers to the SD, although the SD was not competent for such measures.

The Prosecution have further referred to the Decree of 4 August 1942
(Document 553-PS, TUSA-500) which, however, shows clearly that the Security
Police were competent for the execution of this order. The order does not say that
parachutists were to be turned over to the SD, but it was specified that they
were to be transferred to the offices of the Chief of the Security . Police and
the SD. The same applies to Document Number D-864, Exhibit Number GB-457,
in which reference is exclusively made to the competent office of the commander
of the Security Police and the SD. This is something entirely different. The
Chief of the Security Police and the SD was identical with the Chief of the
RSHA and superior to the Amter I to VIIL. This term thus fails to furnish
proof that Amter III and VI were competent. Beyond this, the Decree of 4 August
1942 makes it clear that by these offices only Amter IV and V, that is, Gestapo:
and Criminal Police, can be meant, because under I, Figure 1, it says:

“In all territories where the offices -of the Security Police and the SD are
established as executive, combating of individual parachutists is . . .”

I draw attention to the words “as executive’. Offices as executive agencies
were only those of the State Police and the Criminal Police. The SD had no
executive powers.

The hearing of evidence before the Commissions has clearly shown that such
orders have been executed solely by the Security Police, although in numerous
documents, owing to an error in terminology, the SD is mentioned in place of the
Security Police, I refer primarily to the Prosecution Document 526-PS, Exhibit
Number USA-502, a top-secret matter, dated 10 May 1943, where it says that the
Fiihrer Order had been executed by the SD. The witness Dr. Hoffmann testified
on 27 June 1946 before the Commission that here, since it was an executive
measure, Security Police should be read instead of SD, because the Wehrmacht
often mixed up the two terms. The correctness.of the statements of the witness
Dr. Hoffmann is corroborated by the testimony of the Defendant Jodl as a witness
before the Tribunal.

The Prosecution have next referred to Document C-176, Exhibit Number
GB-228. This concerns the Commando action at Bordeaux, where it says on
Page 713 that the two captured Englishmen had been shot by order of the
Flihrer in the presence of an officer of the SD. According to the testimony of the
witness Knochen, the term SD was meant to indicate an official of the Gestapo.

The fact that the Security Police actually was competent for the execution
of the Commando Order and that “Security Police” should be read instead of
“SD” in the orders of 4 August 1942 and 18 October 1942, is also apparent from
the affidavit by Dr. Mildner of 16 November 1945 (Document 2374-PS). In this
affidavit Mildner has stated that instructions had been issued to the Wehrmacht
to turn over all members of British and American Commando units to the
Security Police. The Security Police was ta have interrogated and subsequently
shot these men. Mildner has also stated that the decree had been transmitted,
through the Chief of Amt IV, Miller, to the commanders and inspectors of the
Police. Had the SD, Amt IIT or Amt VI, been competent, the order would not
have been transmitted by the Chief of Amt IV, Gestapo, but by the Chiefs of
Amter III and VI to the offices of these organizations.

I further refer to the affidavit by Walther Huppenkothen (Affidavit Gestapo-39),
formerly a Government Director in Amt IV E, RSHA, who, in connection with
the agreement between Amt IV and the OKW on the subject of treatment of
enemy radio agents, stated that such persons were in all cases to be turned over
to the Gestapo, and that the Gestapo had frequently though erroneously been
designated SD by Wehrmacht agencies.

The Prosecution furthermore allege that the aims and tasks of the SD
included affording protection to civilians who had lynched Allied airmen. In
substantiation of this claim the Prosecution have submitted Document Numbers
R-110 (Exhibit Number USA-333), 2990-PS, and 745-PS. Document R-110 is addressed
only to the Police, not to the SD. According to the affidavit by Schellenberg of
18 November 1945 (Document 2990-PS) the Defendant Kaltenbrunner is stated to
have said that all offices of the SD and the Security Police were to be informed
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that they were not to intervene in lynch actions against British and American
airmen. In the supplementary affidavit submitted by me, Number SD-51,
Schellenberg has stated that by this remark Kaltenbrunner did not refer to the
SD but only to the Security Police. The letter from the SD Bection Coblenz to
the Inspector of the Security Police and SD equally fails to show that the tasks
of the SD included promotion of lynch justice, or that the SD had in any way
taken part in such measures. The letter merely contains a communication from
the SD -Section Coblenz to the effect that the OKW had issued a similar order
to Himmler's and Bormann’s and that this order had been distributed down to
company commanders for reading out to their units. It cannot, thus, be deduced
from this letter that the SD had in any way taken part in such lynch justice, or
had promoted it. I also refer to Document 057-PS, the order by Bormann, which
is equally only addressed to the Police and the organizations of the Party. Kalten-
brunner’s order, dated 5 April 194¢ (Document 3855-PS, USA-806) is issued by
Amt IV, Gestapo. '

The witness Hoeppner declared on 1 August 1946 that the SD had received no
instructions from Himmler not to interfere in clashes between the German popu-
lation and Anglo-American airmen. Since the SD exercised no police functions,
the problem of intervention did not arise in any case.. The affidavits Schellenberg
(Affidavit SD-60) and Dittel (Affidavit SD-63) show that Amter VI and VII were
also not competent for the execution of the Commando Order and lynch measures
and have never been used to this end. I have also submitted 284 affidavits for
the entire territory of the Reich and covering the period between 1939 and 1945,
which prove that the SD was in no way involved in the execution or maltreat-
ment of Allied parachutists. .

Nacht und Nebel Decree. A further point in the indictment of the SD deals
with participation in the execution of the Nacht und Nebel Decree. Competence
for the execution of the Nacht und Nebel Decree was divided between the Wehr-
macht offices and the Gestapo, as is shown by Document L-90. The Wehrmacht
offices had received instructions to impose the death penalty for criminal acts
against the Reich and the occupation army, undertaken by non-German civilians.
However, if no such punishment was to be expected, these civilians were,
according to Paragraph IV of the first supplementary regulations to the instruec-
tions contained in Document Number 91, to be taken to Germany by the Secret
Field Police, there to be turned over to a Stapo office. I also refer to the
ordinance by the OKW dated 2 February 1942 (Document L-90), which shows that
the RSHA (Kriminaldirektor Dr. Fischer) was competent for the execution of the
Nacht und Nebel Decree. From the Prosecution Document L.-185, the plan showing
the distribution of work in the RSHA, dated 1 March 1941, it can be seen that
Kriminaldirektor Dr, Fischer was in charge of Subsection IV E 3, Counter-
Intelligence West, in Amt IV.

This state of affairs is borne out by the second Prosecution Document 833-PS
of 2 February 1942, signed by Canaris, Chief of the Amt Ausland Abwehr in the
OKW. These instructions provide that subjects of foreign countries coming under
the Nacht und Nebel Decree were to be sentenced by the competent military
courts in the territories occupied by Germany, provided that (a) the sentence
involves capital punishment, (b) sentence is passed within 8 days after arrest.
In all other cases the counter-intelligence agencies were to determine the time
of arrest. The counter-intelligence agencies were to communicate any arrests to
the RSHA, attention of Kriminaldirektor Dr. Fischer., The RSHA would then name
a Stapo office which was to take over the prisoners. The distribution too shows
that Amter III, VI, and VII were in no way involved.

The next Prosecution Document 668-PS, a letter by the Chief of the Security
Police and the SD, dated 24 June 1942, with equal clarity shows the sole com-
petence of the Gestapo. The letter was issued by Amt IV, specifically by Sub-
" section IV D 4, Had the execution of the Nacht und Nebel Decree come within
the- competence of the SD, this letter would have had to have been issued by
one of the Amter III, VI, or VIIL ]

I further refer to the testimony of the witness Dr. Ehlich before the Com-
missich and to the testimony of the witness Knochen. Both have stated in con-
formity that the SD was not competent for the execution of the Nacht und Nebel
Decree and did not take part therein.

As to the decree by the OKW, signed by Keitel cn 18 August 1944, it is true
that it says that civilians were to be turned over to the SD; however, in this
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respect I refer to the affidavit by Keitel (SD-52). The same applies to the'decree
issued by Westerkamp on 13 September 1944, where the reference can also only
be taken to mean the Gestapo.

In Document D-762, Exhibit Number GB-892, under Figure 1, the SD is not
mentioned, but only the Wehrmacht, the SS, and the Police. The method of
expression used in Figure 2 is unclear. Instead of ‘“‘the nearest local office of the
Security  Police and the SD” it should have stated ‘“the Chief of the Security
Police and the SD.”” Document D-764, Exhibit Number GB-299, under Figure 4
correctly mentions the office of the Security Police and the SD. According to
the whole context,. Figure 5a can thus be taken as referring by “SD” to the
competent police body. The SD was not even kept informed, as can be seen
from the distribution. Of Document D-764, 11 copies were prepared; copies 1 to 10
were sent out to the Wehrmacht commanders, while copy 11 was communicated
to the Gestapo. Had the SD been competent the decree would have to have
been sent to them as well.

In connection with the decrees signed by Keitel (Session of 11 April * 1946),
in which it says that certain persons were to be turned over to the SD, I refer
to the testimohy of Keitel, according to which the designation “SD” has
erroneously been used instead of “Security Police.”

I also submitted 270 affidavits which show that in the occupied territories
of Poland, Yugoslavia, Latvia, Czechoslovakia, Russia, Lorraine, Belgium, Eupen-
Malmedy, and in the following regions of Germany: Munich-Upper Bavaria, Rhine
Province, Wiirttemberg, Hamburg, -Saar-Palatinate, Silesia, Berlin, Styria, Thu-
ringia, Sudetenland, Upper Silesia, the Tyrol, Saxony, Baden, Central Germany,
Westphalia, East Prussia, Hesse, Moselle District, Eastern Bavaria, Holstein,
Swabia, West Prussia, the SD had nothing t0 do with the execution of the
Nacht und Nebel Decree. These statements cover the period from 1941 to 1945.

From the affidavits by Schellenberg (Affidavit SD-61) and Dittel (Affidavit SD-63)
it is clear that Amter VI and VII also had no hand in the execution of the Nacht
und Nebel Decree.

Summary proceedings. Neither was the SD competent for the application of
summary proceedings, In this connection I wish to draw attention to the following
contradiction: In the heading of Section VI H the Prosecution allege that the SD,
through summary proceedings, had arrested, brought to trial, and convicted
subjects of occupied countries. In the text under this heading it is, however,
shown that such special criminal proceedings were applied f:)y the Police. All
the documents submitted are concerned with the Gestapo. I refer to the German
transcript (Session of 2 January 1946), where only police courts and Gestapo
summary courts are mentioned.

The fact that the Police alone were competent is obvious from the documents
submitted by the Prosecution. Document 654-PS repeats the contents of a
preliminary discussion between Thierack and Himmler on their intention of
turning over proceedings against Jews, Poles, Gypsies, Russians, and Ukrainians
from the regular courts to the courts of the Reichsflihrer SS. Another Prosecution
Document, I.-316, issued by the RSHA II on 5 November 1942, simply contains
notice that such proceedings were to be transferred to the Police from the
judicial authorities.

.Criminal proceedings against Jews were, in fact, transferred to the Police
from the judicial authorities, and I refer in this connection to my Document
Number SD-56. With regard to proceedings against Poles, Gypsies, Russians, and
Ukrainians, no instructions to that effect were given., This is confirmed by the
statement of the witness Lammers before the Tribunal (Session of 9 April 1946).

The fact that in practice the SD had nothing to do with sentences pro-
nounced against such persons appears from the letter from the President of the
Court of Appeal and the Chief Public Prosecutor at Katowice of 3 December 1941,
addressed to the Reich Minister of Justice. This report mentions that 350 members

_of an organization involved in high treason had been hanged by the Police
following instructions given by the Chief of the Stapo office in Katowice.

I further refer to the answer to Question Number 5 in the affidavit by
Mildner of 29 March 1946 (Session of 11 April 1946). Here Mildner stated that these
punishments and executions were ordered by Himmler, the orders being trans-
mitted, through Kaltenbrunner and Miiller, to the commandants of the concen-
‘tration camps.
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On 1 August 1946 the witness Hoeppner testified before the Tribunal that it
was not among the functions of the SD to set up summary courts. The affidavits
by Schellenberg and Dittel (Affidavits SD-61 and 63) show that Amter VI and VII
were also not competent for the application of summary proceedings. Further-
more, covering the period from 1939 to 1945, I have submitted 202 affidavits for
the RSHA, Amt III, and a number of regions within .the Reich and in the
occupied territory of Russia, Czechoslovakia, Italy, and Poland, which .indicate
that the SD was never in any way involved in summary proceedings for the
purpose of convicting and executing subjects of occupied countries.

Retaliation against next of kin (Sippenhaftung). In substantiation of the
allegation that the SD had executed or imprisoned in concentration camps persons
related to individuals accused of .crimes, the Prosecution have referred to Docu-
ment L-37, Exhibit Number USA-506. From the reference number of this docu-
ment: IV B ¢ — 5/44 GRS, it is quite clear that this matter was attended to by
the Gestapo.

The next Prosecution Document, 1,-215, the original file on the deportation of
Luxembourg nationals in 1944, clearly shows that the Gestapo dealt with the
matter. I would point to the reference Number IV indicated on the various
letters. This wvolume also contaihs numerous letters from the Stapo offices
IV. The whole volume contains no letter indicating any participation of the SD.
The witness Hoeppner stated on 1 August 1946 that the SD had nothing to do
with retaliatory measures against next of kin.

I also refer to the affidavit by Fromm (SD-56) who testified that the SD,
Amt III and VI, had nothing to do with the measures indicated in Prosecttion
Document L-37. Schellenberg and Dittel have also stated in their affidavits (SD-61
and 63) that Amter VI and VII did not participate in retaliatory measures
against next of kin. I also refer fo 210 affidavits submiited by me, which show
that the SD was not involved in any such measures in the territories formerly
occupied by Germany of Russia, Italy, Czechoslovakia, Yugoslavia, and Poland
between 1939 and 1945.

Shooting of prisoners in the Security Police and SD prison at Radom. In con-
nection with this point, the Prosecution have submitted Document Number L-53,
a letter by the commander of the Security Police and the SD at Radom, dated
21 July 1944. The reference number of this letter also shows that this was purely
a Gestapo affair. I also refer to the affidavit by Fromm (SD-56), who stated that
the SD had no prisons in the Government General, that by Security Police and
SD prisons the detention institutions of the Gestapo were meant, and that the
matter treated in Document L.-53 had not been dealt with by the SD. The fact that
no SD prisons existed is also made clear by the testimony of Ehlich before the
Commission.

I also refer to the affidavit by Dr. Laube, who testified that the SD never
had or ran prisons or detention institutions of its own.- In particular, Dr. Laube
has confirmed this in the case of France, and the statements of Dr. Laube, as
far as they deal with France, are supported by the affidavit by Wollbrandt
(SD-14). In the case of Minsk, this has been confirmed by Gerty Breiter (SD-69).

The affidavits by Schellenberg (SD-61) and Dittel (SD-63) show that Amter VI
and VII were not competent either. I have also submitted 189 affidavits for the
entire territory of the Reich, Russia, Poland, and Czechoslovakia for the period
covering 1939 to 1945, in which it is stated that by and to the SD no instructions
were issued to murder prisoners in prisons in order to forestall their liberation
by Allied troops, and that the SD never had a hand in such acts.

I have also submitted 22 collective affidavits covering the period between
1935 and 1945 which show, for the occupied territories of Russia, Eupen-Malmedy,
Italy, Belgium, and Latvia, as well-as for the territories of Brunswick, South
Hanover, Aachen, West Prussia, East Prussia, Bavaria, the Saar Territory,
the Palatinate, the Rhine Province, Wirttemberg, Vienna, Upper Danube, Styria,
the Tyrol, and the Sudetenland, that the SD at no time and in no place carried
out arrests, and that there existed no SD prisons or prisoners.

Requisitioning by force. Document Number 1015-PS shows quite clearly that
the Einsatzstab Rosenberg was competent for the requisitioning of public and
private property in all occupied territories, The Prosecution have referred to the
Documents R-101, 071-PS, and 2620-PS. Document R-101 shows that requisitioning
was carried out and ordered by the Main Trustee Office “Ost.”” Document
Number 2620-PS, concerning Einsatzgruppen A, B, C, D, and Einsatzkommandos,
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provides no indication of the fact that Amter III or VI were in any way active
in-requisitioning public or private property.

Document 071-PS shows that requisitioning of works of art was to be con-
ducted by the Police. “Requisitioning conducted by the Police’” and *“attention
of the Police” are terms specifically mentioned. The document goes on to say
that historical works and documents were demanded by the Police. Material is
also mentioned which the Police justifiably requisitioned for purposes of their
work. This document is simply another instance of the fact that the Police is
meant by the term SD, for it says that requisitioning will be undertaken by
the SD or the Police, although the text later shows that requisitioning was
carried out exclusively by the Police. Thus, whenever this document mentions
the SD, it presumably refers only to the Police. The evidence submitted by the
Prosecution in itself already shows that the SD did not participate in the criminal
acts alleged by the Prosecution. I also refer to the testimony of the witness
Dr. Rossner. The witness Franz Straub and the witness Knochen have testified,
for Belgium and France respectively, that requisitioning of art treasures was
not carried out by the SD. I further refer to the affidavit by Klauke (Number
SD-15) who testified that Amt III never requisitioned property of Jews, Com-
munists, Free Masons, or other political opponents. Beyond this, Kutter, Number
SD-20, stated under oath that the SD within the Reich had striet orders not
to carry out any executive measures, which would have included requisitioning.

Schellenberg, in Number SD-61, and Dittel, in Number SD-63, have stated, as
far as Amter VI and VII are concerned, that neither of these two Amter carried
out any requisitioning of public or private property. I have also submitted
495 affidavils showing that during the period from 193¢ to 1945 in the entire
German territory as well as in the occupied territories of Alsace, France, Russia,
Eupen-Malmedy, Poland, Italy, Lorraine, Luxembourg, and Czechoslovakia, the SD
was never employed in requisitioning and distributing public or private property.

Third-degree interrogations. The SD was not competent to conduct third-
degree interrogations. In trying to prove their allegation to that effect, the
Prosecution have referred to Document 1531-PS. From the testimonies and the
documents submitted by me it is clear that the SD had no executive powers
and was, therefore, unable to conduct any interrogations, including those
involving third-degree methods. The Prosecution Documents 1531-PS and L-89
show that the Stapo alone were competent to conduct third-degree interrogations.
The decrees contained in Document 1531-PS and dated 26 October 1939 and
12 Jupe 1942 bear the reference Number IV and are signed by Miiller. Amter III,
VI, and VII were not even informed of this letter. The letter from the cum-
mander of the Security Police and the SD for the district of Radom, dated
24 February 1944, was also sent by Section IV A. The regulations contained
in this letter, referring to the application of third-degree methods, were addressed
only to the Security Police in the Government General, as is clearly apparent
from the text of the letter. The letter furthermore specifies that the matter
and extent of third-degree interrogations is conferred on the Chiefs of Sec-
tions IV and V, the Stapo and the Criminal Police.

The witness Hoeppner has testified that the SD never conducted any inter-
rogations, so that it could not do so with regard to third-degree methods either.
The affidavit by Kutter, Number SD-20, shows that all SD members had strict
orders to refrain from any executive interrogations within the territory of the
Reich. As for France, I draw atiention to the minutes on the interrogation of
the witness Knochen, who declared that the SD in France.was not entitled to
conduct interrogations or questionings, Schellenberg and Dittel, by their Affi-
davits Numbers SD-61 and 63, have also stated that Amter VI and VII were
not authorized to carry out interrogations.

I have also submitted 76 collective affidavits covering the period from 1934
to 1945, showing that the SD did not conduct any interrogations, thus none
involving third-degree methods either, within the entire territory of the Reich,
Poland Czechoslovakia, Yugoslavia, and Russia,

- THE PRESIDENT: Can you tell the Tribunal what, according to
your contention, the SD did in the concentration camps?

DR. GAWLIK: The SD had nothing to do with concentration
camps, My Lord. One must differentiate between two facts: assign-
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ment to concentration camps by means of a protective custody
order; the protective custody order was always issued by the
Gestapo. The SD was not competent for that. And, secondly, the
administration of concentration camps: concentration camps were
under the jurisdiction of the SS Economic and Administrative Main
Office, Obergruppenfiihrer Pohl. This was an independent organi-
zation which operated alongside the RSHA. Thus, if the Gestapo
issued a protective custody order, then the detainee came under the
jurisdiction of the SS Economic and Administrative Main Office.
The SS Economic and Administrative Main Office was directly
under Himmler, just as was the RSHA.

THE PRESIDENT: So that you say that the RSHA and Pohl’s
organization and the Einsatzgruppen were all three entirely sepa-
rate organizations under Himmler? Is that right?

DR. GAWLIK: Yes.

THE PRESIDENT: What name was given to Pohl’s organization?

DR. GAWLIK: Economic and Administrative Main Office.

THE PRESIDENT: Economic and what?

DR.GAWLIK: Economic and Administrative Main Office. The
chain of command in the concentration camps, My Lord, was
Himmler down to Pohl, and then to the commandants of the con-
centration camps.

THE PRESIDENT: And do you say that the Economic and
Administrative Main Office employed no SS, or SD, or Gestapo,
or Sipo?

DR. GAWLIK: No SD men were working in the Economic and
Administrative ‘Main Office, at least no SD men from Amt III;

neither from Amt III nor from Amt VI. As far as I am informed,
there were also a few Gestapo men.

THE PRESIDENT: Didn’t any men work w1th the “SD” on their
arms in concentration camps? )

DR. GAWLIK That I cannot say for certain, My Lord I believe
so; I cannot say

THE PRESIDENT: You will recollect that there was a good deal

of evidence which indicates that SD men were working in concen-

* tration camps; and the Tribunal would like to know what your
explanation of that evidence is.

DR. GAWLIK: I can only recollect, My Lord, what the witness -
Milch said; as far as I can remember he said the commandant was
an SD man; but that must be an error, because Amter III and VI
had nothing to do with this. It may be that these men in the concen*
tration camps belonged to the SS special formation “SD,” but I
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cannot answer that question with any certainty, Your Lordship. I
can only...

THE PRESIDENT: What was this special formation of the SS
which was called SD?

DR. GAWLIK: They were all members of the RSHA, of all seven
offices, Amt I, Amt II; Amt III, SD Inland; Amt IV, Gestapo;
Amt V, Kripo; Amt VI, Foreign Intelligence Service; and Amt VII.
Those members who were members of the SS or candidates for
membership in the SS were united under the SS formation SD, so
that they did not need to do service in the local units of the SS.

THE PRESIDENT: As far as I can understand what you say, you
are saying that in the branches of the RSHA. all SS were called SD?

DR. GAWLIK: The members, as far as they were members of the
SS5-—for instance, if a Gestapo employee was a member of the SS,
then he belonged to the SS special formation SD. '

THE PRESIDENT: Go on, Dr. Gawlik..

DR. GAWLIK: Your Lordship, I should like to say the following
with reference to this subject: it is something which refers to service
abroad. In the eastern territories all members of the Security Police,
even if they were not members of the SS, wore this SS uniform
with the SD badge.

And now I come fo crimes against humanity, persecutlon of
Jews. The prosecution of individuals for crimes against humanity
~ was unknown in international law until now. It was merely ad-
mitted that if a state violated any principle of humanity, other
states had a right fo intervention. As an example I mention the
intervention of Britain, France, and Russia against Turkey in 1827;
against the Balkan States in 1878; and the intervention brought
about by the atrocities committed in Armenia and Crete in 1891
and 1896 (Fenwick: International Law, 1924, Page 154 following).

This right to intervention for crimes against humanity was not
generally recognized. Oppenheim, International Law, Volume I,
Pages 229-237, for instance, considers an intervention to end reli-
gious persecution and contihued cruelty in war and peace in the
interest of humanity, as questionable. According to Oppenheim it
should be a rule that interventions in the interest of humanity be
admissible; they must, however, be of a collective nature. In accord-
ance with the general fundamental rule of international law that
only the states are subject to international law, this intervention is
directed only against the state 1n which crimes against humanity
have been committed. ,

The Charter introduces an entirely new element by decreemg the
prosecution of individuals for crimes against humanity. That is
probably why, according to Article 6(c) of the Charter, persecution
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for political, racial, or religious reasons is not in itself a crime. It
is, omr the contrary, necessary that this persecution be carried out
in executing a crime or. in connection with a crime for which ‘this
Tribunal is competent. It is therefore not sufficient that the Prose-
cution alleges, on Page 53 of the trial brief against the Gestapo and
SD, that it had been one of the tasks of the SD to keep the Gestapo
informed about the Jews. On the contrary, it is necessary to prove
for what purpose this information was rendered.

The witnesses Wisliceny and Dr. Ehlich have been examined
before the Commission on the work of the SD in Jewish affairs.
Wisliceny declared that Amt III of the RSHA had no department
for Jewish questions. From 1936 until 1939 there was in the SD, in
Central Department II/1, a department for Jewish questions. This
department for Jewish questions allegedly did not have the task of
preparing the extermination of the Jews.

Dr. Ehlich furthermore testified that in Amt III no department
concerned itself with the Jewish question, and especially not Depart-
ment IIT B 3. As a result of the regulations defining the tasks of
Amt IIT and Amt IV, it had been determined that all Jewish gues-
tions were only to be dealt with by Amt IV.

I refer further to Affidavits SD-27, SD-16, and SD-17. Schellen-
berg, SD-61, and Dittel, SD-63 have stated with regard to Amter VI
and VII that these offices had nothing to do with the persecution of
the Jews either.

Furthermore, there are 259 collective statements available from
former SD members for the entire area of the Reich, and for the
time from 1933 until 1945.

THE PRESIDENT: Have any of these affidavits to which you are
referring been translated?

DR. GAWLIK: No, My Lord, only the summary affidavit has
been translated.

THE PRESIDENT: Well, some of your affidavits have been trans-
lated, have they not? ’

DR. GAWLIK: Some of them, My Lord, yes, but not those 259;
they have not been translated, My Lord. They are contained in my
summary, SD-70.

For their allegation that thé SD had participated in the persecution of Jews
in 1938 the Prosecution have submitted three teletypes dealing with anti-Semitic
measures, of 10 November 1938, as Document 3051-PS. In this connection I draw
attention. to the affidavits I have submitted as Numbers SD-27, 16, and 53,
according to which the SD took no part whatever in the pogrom of November
1938. I also refer to 107 affidavits for the entire territory of the Reich, stating
that the SD had not participated in the pogrom.

Although the affidavit Gestapo 14 mentions that members of the SD office
Magdeburg were arrested, punished, and sent to a concentration camp for
participation in the outrages, this only shows, firstly, that the SD had no orders
to take part in the pogrom, and secondly, that wherever this did oceur, the
SD members involved were punished.
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The evidence has not shown that the SD Amter III and VI of the
RSHA participated in the extermination of the millions of Jews.
All Jewish affairs were dealt with by Amt IV, by Eichmann’s sec-
tion. Eichmann belonged to Amt IV and was the head of Section
IV B 4. This is shown by the organizational plans of the RSHA of
1 January 1941 and 1 October 1942, Document L-185, and Document
1.-219 submitted by the Prosecution.

The chain of command for the mass murder of Jews was: Hitler,
Himmler, Miiller, Eichmann. Not one of the witnesses has indicated
that Amter III, VI, and VII, or any of the local branches of these
offices co-operated in the extermination of Jews. In this connection
I refer in particular to the testimony of Wisliceny, according to
which there was no connection between the department of Eich-
mann and Amter III, VI, and VII, and further to the evidence of
Dr. Hoffmann. Hoffmann stated that Amt IV was competent for
deportations, and that Eichmann was responsible for the final solu-
tion of the Jewish gquestion.

In the occupied territories all Jewish affairs were also handled
by Amt IV, the Eichmann department. The initial “IV J” on Docu-
ment RF-1210, submitted by the Prosecution, shows that a depart-
ment of Amt IV dealt with the Jewish questions in France. This
is confirmed by the testimony of the witness Knochen and by the
‘Laube Affidavit, SD-54, which I submitted. They show that Haupt-
sturmfiihrer Dannecker, who was sent to France by Eichmann, also
belonged to Amt IV and received his instructions directly from Eich~
mann himself. Thus, no connection existed between Amter III and
VI and Eichmann’s department.

Referring to Denmark and Holland, the witness Dr. Hoffmann
testified that the deportation of Jews from these countries was car-
ried out solely by the Eichmann agency. Moreover, on 3 January
1946, Wisliceny made an extensive statement on this subject before
the Tribunal, saying that the deportation of Jews in the Balkan
countries was also carried out by the Eichmann department.

The Trial has in no way established that the SD Amter III, VI,
or VII in any way supported the Eichmann agency.

) THE PRESIDENT: One moment. Then that is another organi-

zation which is directly responsible to Himmler, is it, the Eichmann
department? You gave us the RSHA, the Pohl organization, and
- another organization which I forget for the moment—oh, the Ein-
satzgruppen; that was three organizations which were entirely out-
side the SS or the SD or the SA, and now you have got another one.
That is the Eichmann organization. '

'DR. GAWLIK: The legal position is not the same as in those
three organizations which I cited. Eichmann was really in Amt IV,
but probably it would be better if my colleague, Mr. Merkel, were
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to answer that question. I do not want to encroach on the material
of my colleague Merkel, who represents the Gestapo. Eichmann had -
an office in Amt IV, the Gestapo.

THE PRESIDENT: Go on.

DR. GAWLIK: It is true, however, that Eichmann and a number
of other persons who worked in his department in Amt IV were
formerly employed in the SD. In this connection, Wisliceny has
testified before the Tribunal that these persons were in part assigned
to Amt IV, and in part transferred there. They received their orders
exclusively from Amt IV. The witness Hoffmann has declared that
Eichmann was transferred from the SD to the Gestapo.

The fact that persons had worked in the SD before they worked
in Eichmann’s section is in no way sufficient to declare the SD a
criminal organization. These persons were complefely eliminated
from the activity of the SD when they were taken over by Amt IV,
or when they were assigned to Amt IV.

The decisive question is whether the extermination of the Jews
was one of the aims and duties of Amter IIT, VI, or VII. The fact
alone that these people resigned their activity in the SD and were
taken over into Amt IV proves incontestably that this activity was
not among the aims and duties of the SD. Moreover, the majority
of the members of Amter III, VI, and VII did not know. that indi-
vidual persons who had formerly been employed in the SD were
now occupied in Amt IV with the final solution of the Jewish
question.

I now come to the persecution of the Churches. The Prosecution
has asserted in this connection that the Gestapo and the SD had
been the main departments for the persecution of the Churches; that
the SD had pursued secret ends with deceptive maneuvers against
the Church; that the SD had collaborated with the Gestapo; that the
SD had dealt with the opposition of the Church against the Nazi
State; that the persecution of the Church had been one of the funda-
mental purposes of the SD.

I am of the opinion that these general allegatlons do not suffice
to declare the SD as criminal for persecution of the Church. Article
6(c) of the Charter does not speak of persecution of the Churches
but of persecution for religious reasons. The documents submitted
by the Prosecution, which merely contain the general allegation that
the Churches had been persecuted, therefore do not suffice. On the
contrary, it should have been shown that this persecutlon was car-
ried out for religious reasoms.

The concept “persecution” will, moreover, need to be explained.
Not every measure can be understood as “persecution,” which was
undertaken against members of denominations by the State. Here,
rather, we have to start from the concept of human rights. The
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Charter does not define what is to be understood as v101at10n of
human rights 'from a religious viewpoint.

A number of writers on international law, for instance,
Bluntschli, Martens, Bonfils, and others, take this to be the right for
existence; the right for protection of honor, of life, of health, of
liberty, of property, and of religious freedom. I refer in this con-
nection to Oppenheim’s International Law, Volume I, Page 461.
Only a violation of this right..

THE PRESIDENT: Is it your contention that Germany had the
right, outside the territory of the Reich, to treat the Church which
existed there in any way they thought right? Take, for instance,
-in Russia; in the Soviet Union. Is it your contention that there Ger-
many could treat the Church and Church property in any way they
thought right, if that is not in accordance with international law?

DR. GAWLIK: You have to differentiate between conditions
inside and conditions outside of Germany. Outside of Germany the
general principles of international law applied. My statements deal
with conditions in Germany. The SD has also been accused by the
Prosecution, in Document 1815-PS, which is a document from
Aachen, that it had persecuted the Churches inside Germany.
There, in my opinion, you have to draw a distinct dividing line, and
‘what I had been saying referred only to conditions inside Germany.
Only a violation of this right for religious reasons will therefore fall
under this penal code.

The evidence on this point of the Indictment has established the
following: The witness Rossner has testified that since the existence
of Amt III, no Church questions, but only general questions of reli-
gious life, were dealt with in such a manner that the religious ten-
dencies, wishes, and preoccupations of all sections of the population
were registered, without assessing their confessional adherence in
the sense of a persecution of the Church, or causing or supporting
police measures. The witness has also stated, in particular, that the
SD carried on no sham proceedings in order to persecute the Church.
The witness Dr. Best (a witness for the Gestapo) has testified that
any police intervention in individual Church cases was the task of
the Stapo. According to the statements of the witness Réssner, the
decree of 12 November 1941, which ordered that Amt I'V should take
over entirely all Church affairs from Amt III, was but the formal
confirmation of an already existing state of affairs.

For the period before 1939 I refer to the affidavit of Fromm
(Affidavit SD-19), and particularly to SD-55, by Theo Gahmann. I
draw your attention to the fact that the English Document Book H,
which deals with the persecution of the Churches, contains no
evidence against the SD. Documents D-75, D-101, D-145, 848-PS,
. 1164-PS, 1481-PS, and 1521-PS contained in this document book
were purely police affairs.
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THE PRESIDENT: Go on.

Dr. Gawlik: The Prosecution have submitted Document 1815-PS. First of
all it should be noted that this simply deals with a local occurrence from the
area of. the Stapo office in Aachen. All grounds are lacking for any
assumption that these happenings can be generalized to apply to the entire Reich.
All the facts contained in this letter emanate from the local Stapo office or
from Amt IV in Berlin, The file contains no letter addressed to or by the .SD.
This fact in itself contradicts the theory of co-operation between the SD and
the Gestapo, for in that case this large file would have had to have contained
some documents showing orders or instructions for the SD. Individual cases
ar2 not referred to at all in the document. From the fact that certain SD
members were transferred to Amt IV to deal with Church matters, the strict
separation of tasks is clearly apparent. The decree of 12 March 1941, contained
in Document 1815-PS, according to which, after the SD had transferred Church
matters to the Gestapo, numerous Stapo offices were ordered to start on the
organization of a suitable intelligence system, shows quite clearly that the SD,
Amt III, was not permitted to deal with Church matters, that the intelligence
service for police matters, as turned over from the SD to the Gestapo, was
useless from the point of view of persecution of the Churches, and that neither
before nor after this time did the SD ever give assistance to the Gestapo. I have
also submitted 259 affidavits by SD members from the entire territory of the
Reich and covering the period from 1935 to 1945, showing that the SD did not
persecute any Churches.

I believe I have shown that a collective sentencing of all mem-
bers of Amter III and VI, which is the intention of the Prosecution,

would not do justice to the tasks and activities of Amter III and VI

If, however, the Tribunal should pass sentence on the SD against
my explanations, then the number of persons affected by this deci-
sion ought to be strictly limited, especially in view of Law Num-
ber 10. The general designation “SD” should not suffice, because of
the manifold meaning of this word. _

It will have to be clarified whether the decision affects:

1. Only members of Amter III and VI, which were not founded
until September 1939, or also members of Central Department II/I
of the SD Main Office;

2. only the full-time members or also the honorary members;

3 from among the honorary members, only the collaborators, or
also the Vertrauensménner (confidential agents);

4. from among the Vertrauensminner, only the permanent em-
ployees, or also those who furnished occasional reports;

5. also the technical personnel, secretaries, drivers, telephone
operators, et cetera.

High Tribunal, your decision will be a milestone in the history
of law, but it could also be a milestone in the history of humanity.
The striving of the people is toward peace. Influential politicians as
well as representatives of legal science agree that this wish of
humanity can only be fulfilled by an independent jurisdiction un-
bounded by state sovereignty.

James Brown Scott, the President of the American Institute for
International Law, established in a speech, delivered in the year
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1926, that the history of mankind is but the history of the individual
upon a larger scale. In the history of the individual the right to
take justice into one’s own hands has given way to an arbitration
by the parties concerned .

THE PRESIDENT: Go on.

"DR. GAWLIK: ... and out of this developed the juridical proce-
dure of nominating judges and ensuring the execution of their
judgments.

Viclence is violence; whether between armed individuals or
entire peoples, who in the case of war have at their disposal the
Jast resources of their governments.

Today the peoples in their development, as compared with the
development of the individual, are in a state of transit from the
arbitration system to a regular juridical system. Nature repeats
herself from day to.day, from generation to generation, whether in
individuals or in such groups of individuals as we call state or
nation. The international arbitration system will be the basis for
the regular juridical system of the United Nations, which is un-
bounded by state sovereignty, just as among the peoples the regular
juridical system has developed out of the arbitration system.

We are at the dawn of this era in the history of peoples, an era
which is the end of belligerent struggles and would thus fulfill the
deep wish of all the peoples. The International Military Tribunal
could fulfill this task in world history.

THE PRESIDENT: Dr. Gawlik, I have before me the English
translation of your speech, and on Page 113 of the speech there
appears to be a reference, in the paragraph which has Number 1,
to the Main Office of the SD. I would like to know, for the benefit
of the Tribunal, what you mean by the Main Office of the SD. Do
your pages correspond?

DR. GAWLIK: Yes, My Lord. The SD Main Office existed until
1939. It had the following departments: II-1 “Gegnerforschung”
(Enemy Investigation), and when the RSHA was founded that
department was transferred to the Gestapo.

THE PRESIDENT: The Main Office of the SD was transferred
to the Gestapo?

DR. GAWLIK: No, not the entire main office, My Lord. Until
1939 there was an SD Main Office, and in September 1939 the RSHA
was founded. The RSHA only existed since September 1939. Before
that there was the 8D Main Office, which had various subdepart-
ments, and one department of that SD Main Office was transferred
to the Gestapo when the RSHA was founded. That department was

called II-1.
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THE PRESIDENT: Did the Main Office of the SD cease to exist
in September 1939?

DR. GAWLIK: Yes, it then ceased to exist. And Department II-2
then became Amt IIT of the RSHA. '

THE PRESIDENT: You are saying, are you not, that II-I, which
was a branch of the Main Office of the SD, was transferred to the
RSHA and became Amt II in the RSHA?

DR. GAWLIK: No, My Lord, Amt II-1 came into Department IV
of the RSHA, that is, the Gestapo. Department II-2 became Amt IIT
in the RSHA.

THE PRESIDENT: At any rate, the SD Main Office ceased to’
exist, and all passed into the various Amter of the RSHA?

DR. GAWLIK: Yes.

THE PRESIDENT: Yes.

DR. GAWLIK: We are at the dawn of this era in the history of
peoples, an era which is the end of belligerent struggles, and would
thus fulfill the deep wish of all the peoples. The International Mili-
tary Tribunal could fulfill this task in the history of the world if
by its decision it were to indicate that it intends to be the Court
above all nations, which is the aim of politicians and of representa-
tives of legal science. The collective condemnation of the members
of the organizations, however, is not the way to fulfill this aim
because this would punish the innocent as well. This Tribunal can
only be built up on the principle: no punishment without the estab-
lishment of the guilt of the individual.

THE PRESIDENT: I do not know that the Tribunal has laid
down any exact order, and I am not sure how far the translations
of the various speeches have now gone, but perhaps counsel for the
organizations know how far their speeches have been translated and
therefore which it is most convenient to take now.

Is it you, Dr. Laternser?

DR. LATERNSER: Yes, Mr. President.

THE PRESIDENT: We will take the High Command now, then.

DR. LATERNSER: So far as I know, the English translation of
my final plea is completed. The French translation, apparently, is
" mostly completed; I have just seen one copy of it here and the
Russian translation—I do not know about that.

THE PRESIDENT: Very well.

Yes, Dr. Laternser.

DR. LATERNSER: My Lord, Gentlemen of the Tribunal:

It has happened more than once in the history of nations that
after a war the military leaders of the defeated party were brought
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to trial. If the defeated war leaders. or generals could not be
reproached with ineptitude or negligence of their. military duties,
they were suspected of treason, of pursuing political aims, or they
were accused of infringing the rules of warfare or the limitations
of their military powers. ’

There is one feature, however, which must be noted: as a rule,
trials were conducted and verdicts rendered by their own state, and
not by the enemy victors. To find examples for the latter case, one
‘must go back into history by more than 2,000 years. The Romans
strangled their enemy Jugurtha in jail, and persecuted Hannibal
with their vengeance until they were able to force the cup of poison
- into his hands at the court of his host. In more recent history,
there is the sole example of Napoleon I, who was banished by the
victorious powers to St. Helena, where he died; but he was not
taken to account by the victors because he had served his country
as a French general, but because he was the Emperor of the French,
and consequently the political head of his country.

Hitler, who was the head of the German Reich, and the Supreme
Commander of the Armed Forces, has eluded judicial responsibility
by his death. Since he can no longer be dealt with, the Prosecution
have taken the highest military commmanders instead of the Supreme
Commander and head of the State, made them summarily also polit-
ical leaders, and are attempting in this way to render them respon-
sible. .

This method is indeed unique and without precedent in the
history of nations, and may well be contemplated with peculiar
feelings by all soldiers of the world.

If one thing stands out clearly from the collection of evidence—
and I shall have to deal with this in detail later on—it is the fact
that the German military leaders did mot dominate their country
"and did not drive it into the war, that they were not politicians,
but exclusively, and perhaps even too exclusively, soldiers—which is
the tragic part. Had they been politicians, Germany would not have
fallen into this abyss. If we keep this clearly in our minds, it is
obvious that these men are in fact facing trial before this Court only
because they served their country as soldiers.

If the Prosecutor, Colonel Taylor, argues that Hitler could not
have waged his wars without the assistance of the Armed Forces,
that argument cannot be invalidated. Nobody has ever been able
to wage a war without soldiers. However, what Carlyle says is true
for the German military leaders as for all soldiers:

“If a man becomes a-soldier, his soul and his body thereby
become the property of his commanding officer. He is not
allowed to decide for himself whether the cause for which he
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fights is good or bad. His enemies are selected for him, and
not by him. It is his duty to obey and to ask no questions.”

If the German military leaders are today indicted before this
Court as an alleged “criminal organization,” this indictment does
not only apply to them, but is in fact directed—however strongly
it may be desired to deny this publicly—at the soldiers in general,
or at least at the military leaders as a class.

By indicting the military leader—who, obeying the orders of his
government, has fulfilled his military duties—because the Prose-
cution declares the action of his government to be illegal and
represents him ag a partner to such action of the government, the
Prosecution places upon him the obligation to examine the legality -
of his country’s policy, and raises him to the position of a judge’
called upon to give a verdict on the policy of his state.

It cannot be my task to present the consequences of such a mental
revolution for the soldiers of the world. I can only ask the Tribunal
to consider, with particular care and in full consciousness of its
peculiar responsibility, these special circumstances when it applies
the principles of the Charter to the special position which the sol-
dier occupies both in fact and in law. Whenever a noble judge,
after careful self-examination, comes to the conclusion that all sorts
of reasons might tempt him to be prejudiced against a defendant,
he will feel an obligation to weigh the evidence with special care,
and to ask himself again and again whether he is guided by a
genuine appreciation of the facts, or rather by a sentimental attitude.

Now in this case, where one party is passing judgment on the
other—the Prosecution calls this modestly a flaw—where the judges
come exclusively from nations against whom the defendants fought
as soldiers, in this case, I say, the judge is required to do some-
thing that is humanly almost impossible, namely to free himself, in
the interests of the future of mankind, from the feelings engendered
by the struggle which has just come to an end, and from the pas-
sions which were whipped up in its course. I conduct the defense
in the expectation that, as regards the German military leaders
whom I represent, this Tribunal will not exercise retaliation, but
will in truth render justice in the highest meaning of the term.

The whole Indictment is based on the attempt to include 129
high-ranking officers of the German Armed Forces, who occupied
certain service positions in the military hierarchy, under the double
designation “General Staff and OKW” in a “group” both in law
and in fact.

Before dealing with the legal aspects of the alleged “group
character,” I must present some observations on the term “General
Staff” and “High Command of the Armed Forces” (OKW).
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There never existed during Hitler’s time a General Staff for the
whole Armed Forces, as the Prosecution obviously seems to think,
along the lines of the “Great General Staff” of the former Imperial
Army. The Navy neither had an Admiral Staff nor Admiral Staff
officers. The “Naval Operations Staff” set up in the autumn of
1938 was in no way similar to a General Staff. The Navy only par--
ticipated in the functions of the Army, and of the Armed Forces
in general, to the extent to which operational co-operation was
required in individual cases.

The Air Force had a General Staff of its own, consisting of the
Chief of the General Staff and the General Staff officers. Its func-
tions, however, were sharply distinguished from those of the
General Staff of the Army and were limited to the Air Force’s own
sphere of activity. Co-operation between the two existed only in
the case of joint operations.

Nor was the General Staff of the Army itself, as the Prosecu-
tion seems to think, a central agency, but it consisted likewise
merely of the Chief of the General Staff and of the General Staff
officers.

- How little the position of this General Staff corresponds to the
picture drawn by the Prosecution becomes apparent from the fact
that its first Chief of the General Staff, General Beck, was only twice
received by Hitler during his whole term of office from 1935
to 1938.

The “General Staffs” of the Army and of the Air Force, which
actually existed, are not in the least concerned with the Indictment,
- for the indicted 129 officers did not represent these General Staffs
as an entity; out of the whole group, the sole members of these
General Staffs were General Jodl, as Chief of the Armed Forces
Operations Staff (Wehrmachtfiihrungsstab), the Deputy Chief of
this staff, ‘and the Chiefs of the General Staffs of the Army and
the Air Force. All other generals were not General Staff officers,
but troop commanders. A great many of them, namely, 49 out of
the 129 officers, were not even members of the General Staff at
an earlier date. If the Prosecution nevertheless give this group
of persons the name of “General Staff,” then this amounts to the
same thing as if in the Roman Catholic Church one were to indict
the Order of the Jesuits while really meaning the Cardinals.

The term “General Staff,” therefore, does not cover the 129
indicted officers, but all General Staff officers, who are not in the
least concerned with the Indictment. It is misleading and arbitrary.
A verdict based on the designation “General Staff” would be directed
against an institution the members of which are not indicted.

The “High Command of the Armed Forces” (OKW) had even
less the' importance of an independent and central leading agency.
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The proceedings before this Court have clearly shown that this
was only Hitler's military operations staff, and that it had no
independent powers of its own to give orders. Only four out of
the 129 persons ever belonged to the High Command of the Armed
Forces. None of the others are covered by this designation.

The double designation “General Staff and OKW?” does not
improve matters either. What is here called “General Staff and
OKW?” actually represents all the officers who occupied the highest
positions . in the course of this war. They were nothing but the
heads of the military hierarchy, sharply divided among themselves,
according to the three service branches. The only link between
these high-ranking officers was their relation within the military
hierarchy, their common professional ethics, and the spirit of com-
radeship, as is the case in all armies. '

The term “General Staff and OKW” is therefore an accumula-
tion of wrong designations, arbitrarily selected in order to pretend
that there existed a combination of something that was never
combined, and is not even capable of being combined. As regards
the 129 officers, neither the name “General Staff” nor the designa-
tion “OKW,” nor the combination of these two designations
“General Staff and OKW,” produces a definition covering the func-
tions or the persons concerned.

The erroneous designation in itself might perhaps be no obstacle
to a condemnation, if it could be replaced by a more fitting name.
The term often used by the Prosecution, “highest military leaders,”
or the designation “holders of the highest ranks in the German
Armed Forces,” would substantially cover the total number of the
indicted officers more adequately than the erroneous term “General
Staff and OKW.” Both designations, however, would only be a
loose definition and constitute a clear indication of the fact that
there existed a multiplicity of persons, but could never be con-
sidered as proof of the existence of any kind of combination of
these persons.

There are no other terms possessing the value of proof; on the
contrary, the very fact that one must search and search again even
to find a term and that one still only finds an expression to cover
129 individual persons but that no organized combination can be
shown, forces us to conclude that a legal or factual setup, call it
what one will, never existed.

Although these wrong designations and the impossibility of
finding a correct term constitute in themselves already strong argu-
ments against the assumption of a “group or organization,” it is
still necessary to deal with the legal conditions which must be
fulfilled in order to be able to consider the indicted 129 officers
at all as a “group” or “organization,” although it might be nameless.
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Since the Charter does not define the terms “group” and “organi-
zation,” it is necessary for me to say a word or two on the defini-
tion of these terms. .

In the first place, there is the question as to whether the term
“group” is something different from the term “organization,” or
whether both terms are identical. As the Charter uses both terms
side by side, even in the same sentence, it must be assumed.that
these two designations were deliberately chosen in order to empha-
size at least a difference in fact. .

Article 9 of the Charter gives rise to justified doubts as to
whether it was actually intended to characterize two different
phenomena, because under this Article.the Tribunal is only author-
ized to declare the groups and organizations to be “criminal organi-
zations.” Therefore, the Tribunal cannot declare a “group” to be a
“criminal organization” if it does not possess the - corresponding
characteristics, that is to say, if it is not itself also an organization.
In this case, the quality of group would be legally irrelevant as
far as Article 9 is concerned; an unorganized group could not be
declared to be criminal.

Nevertheless, the question of the “formation of a group” must
be re-examined. As regards the definition, it must be based, accord-
ing to the American Chief Prosecutor, on the common usage of
the language. That means: The main characteristic of the existence
of a “group” of people is the local co-existence of a multiplicity
of persons. One speaks of a “group picture” if several persons are
shown side by side, of a group of “curious onlookers” if a number
of people are watching side by side the same event. From this it
follows that another condition which must be fulfilled to constitute
a “group” is the simultaneous co-existence of persons. As these
two characteristics are lacking in the case of the group of high-
ranking generals and admirals, as defined by the Prosecution—
these officers who belong to the most different agencies were never,
neither before nor during the war, locally collected, nor simultane-
ously and jointly active—there can be no question of a “group”
either in the linguistic or in the factual meaning of the word.

If this circle of officers cannot be considered as a “group” be-
cause the necessary conditions for the formation of the “group”
are lacking, the question remains as to whether it was a “group
similar to an organization,” or even an “organization.” If we take
the common usage of the language again as our starting point, we
find that the main characteristic of an organization- is the fact of
“its being organized.” However, a combination of people is only
“organized” if it possesses organs of its own, acting on behalf of
the organization, while its creation, its powers, and its activities
are based on some sort of a constitution. Furthermore this associa-
tion—irrespective of whether it be founded in law or may only
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‘have an existence based on sociological fact—must be able to
develop through its own organs a will of its own. An organized
association must be, as the prosecutor himself admits, an “entity.”

It is true that this “entity” need not find expression in so con-
crete a form that it appears as a subject in law, but it must at
least outwardly show the characteristics just mentioned, and must
constitute as to its substance a deliberately created voluntary
association of several persons for the pursuit of common purposes.

‘The main characteristic of an “organization,” according to this
definition, is the “inner purpose” of the association. The external -
form is not alone decisive for its existence; on the contrary, an

. associated multiplicity of persons does not become an “organiza-
tion” unless its inner purpose is that of the pursuit of common aims.

As regards the circle of officers concerned, the conditions are
completely lacking both in law and in fact, which might justify
the assumption that they constitute a “group similar to an organi-
zation,” or an “organization.” Even the most important condition,
namely that of voluntary membership, is not fulfilled. These officers
did not occupy their positions voluntarily, nor did they remain in
these positions voluntarily. But that the condition of voluntary
membership must be fulfilled has already been indicated by the
Tribunal in its definition of the points of proof considered relevant,
and . the Prosecution, too, have called these conditions essential. It
is true that the military leaders voluntarily chose the military
profession. They did join the Reichswehr voluntarily in 1920, and
in so doing, had to commit themselves for 25 years under a con-
tract. However, they were promoted to the posts which come
under the Indictment exclusively by reason of their ability, and
without any initiative of their own. By virtue of the commitment
entered into they could not ask to be retired as long as they were
capable of carrying out their duties, certainly not during the war
when resignation was explicitly prohibited to them. These events
and facts require no proof, as they are the same or similar in all
the armies in the world. They are based upon the military power
to give orders on the one hand, and the military obligation to obey
on the other.

Thus it is proved that the “General Staff and OKW” do not in
any way constitute an association of persons based upon voluntary
membership. But it also cannot be assumed that we are here con-
cerned with an “organization” because the further condition,
namely, the consciousness of these officers that they had joined
‘an association at the moment of their appointment, was lacking.

Any citizen who voluntarily joins an organization knows, at
least, that this organization exists and that he is joining it. But
these officers were assigned without being consulted to the posts
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which only now are arbitrarily designated as a group or organi-
zation by the Prosecution. How could they, in these circumstances,
have been aware, at the time of their appointment to the various
service positions, that this appointment was equivalent to acquiring
membership in any kind of association?

The argument of the Prosecution that at an earlier date a
similar association of General Staff officers existed in what was
called the “Schlieffen Society,” is irrelevant in connection with the
appreciation of the legal aspect with which we are here concerned.
The “Schlieffen Society,” which only met once a year for a lecture
and a report, was exclusively concerned with cultivating the spirit
of comradeship between the former General Staff officers and
those on active service. There was not the slightest reason for the
German and Austrian officers on active service, who originated
from the three service branches, to set up a similar association dur-
ing the war.

The foundation of a political community was even more out of
the question in view of the traditionally unpolitical attitude of
the whole German officer corps. The idea that a criminal purpose
might have caused an association to form, as the Prosecution would
like us to believe, is quite absurd.

If, therefore, these officers neither took up their posts volun-
tarily nor had the consciousness of joining an association, or of
assembling in an organization, the sole fact that they occupied
the posts covered by the Indictment cannot, in itself, prove that
we are concerned with an “organization.” ‘

There are also the following facts which are opposed to a
deliberate association and the existence of an organization. A
large number of the officers concerned had never met personally
at all. Only some of these officers have ever had contact with
each other in connection with their official duties.

All inner homogeneity was lacking in this circle of high-ranking
officers, who are alleged to be so unanimous in their opinions. This
Trial has more than anything else before brought out very clearly
the divergencies of opinion and inner oppositions existing among
these high-ranking military leaders.

THE PRESIDENT: We will break off there for a recess.

+ [A recess was taken until 1400 hours.]
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Afternoon Session

DR. LATERNSER: The absurdity of this “group experiment,”
however, is best illustrated by the inclusion of Himmler in the circle
of these Army officers. It is a well-known fact that Himm-
ler was the deadly enemy of the Army, and that the leaders
of the Armed Forces and those of the Waffen-SS had little associa-
tion with each other except that occasioned by purely military
operations at the front line. It is precisely the inclusion of Himm-
ler and of some of the leaders of the Waffen-SS which constitutes a
convincing proof against the existence of this really impossible
institution.

Nor does the time element permit the assumption that we are
concerned with an “organization.” The military leaders were not
all at their service posts simultaneously, but in office at such widely
separated periods that only a fraction of them could have been mem-
bers at the same time. This is shown most clearly by the graphs
submitted to the Tribunal. According to these graphs there were
only seven generals in 1938, only 22 generals on 7 September 1939,
only 31 generals on 22 June 1941, and only 52 generals in November
1944, that is to say, much less than half of the indicted officers
were in the positions covered by the Indictment.

There existed no uniform will on the part of all these 129
officers. Every one of them, it is true, was subjected to one single
will above his own, but only in a military respect, not as regards
an existing organized association. How could these officers at any
time appoint organs of their own for the expression of their will?
The constant change in the positions of those concerned would have
excluded any such possibility. Only nine generals and admirals
occupied positions for the entire duration of the war which would
allow them to be included among the so-called “group.” On 4 Feb-
ruary 1938 only six generals held such positions; 21 generals held
positions coming under the so-called “group” for periods of only
2 to 2Y: years; 61 officers are counted as belonging to the “group”
although they did not hold such positions for even a year.

Just as the functionaries of a “group” were lacking, so also was
a constitution or a statute governing the joining and withdrawal of
members, the authority and the activity of its functioparies, their
election or appointment. There existed not a single written or
oral provision dealing with any kind of a community.- The Prosecu-
tion were, therefore, unable to submit even a single document
proving the existence of a “group” or an “organization.”

The affidavits submitted to the Tribunal by the Prosecution,
which were to prove, on the strength of the statements made by
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Generals Von Brauchitsch, Halder, and Blaskowitz, that a “group”
did exist, have proved to be quite unsuitable for this purpose as a
result of the corrections which were subsequently made. The
hearings of Field Marshal Von Brauchitsch before this Court, and
of General Halder before the Commission, have shown that the
identical affidavits of both generals constituted a condensed version
of several interviews, drawn up by the interrogating officer and
submitted to them for signature, and that those written statements
were unintelligible in all the points which are of decisive importance
in this question, without the additional explanations given by the
witnesses before they signed these statements. Consequently, the
interpretation given to those statements by the Prosecution is
wrong. The corrections which have now been made have not
been refuted and have thus deprived the Prosecution of its main
argument and of every proof in favor of the existence of a “group.”

The same applies to the affidavit of General Blaskowitz, which
was submitted to the Tribunal in the course of these proceedings.
They have also been rectified and completed by Affidavit Number 55.
Thus, the conclusions drawn by the Prosecution have also in this
case proved to be wrong. Nor has a joint action which could be
regarded as the expression of the collective will of the organization
been proved in any of the cases under consideration.

It is quite impossible to bring such proof since this circle of
officers had neither by law nor by nature the capacity to negotiate,
and could not therefore have exercised any joint action as an
organization. Nor did these officers hold any meetings from which
the existence of any kind of an organization might be inferred.
The Prosecution are quite wrong if they believe that as a proof of
their theory. they can cite military discussions with Hitler, and a
number of meetings of field commanders. '

When from time to time meetings of the Supreme Commander
of the Army were held with the commanders-in-chief of the army
groups, or armies, this was always done for purely military pur-
poses, and the discussions were exclusively concerned with military
questions. The assignment of the commanders-in-chief to widely
dispersed theaters of operations and their permanent and complete
absorption by their military duties made it impossible from the
very outset for them to meet for reasons other than purely mili-
tary ones. , For the same reason not even the highest military
commanders maintained close contact with each other, particularly
since the frequently mentioned Fiithrer Order Number 1 limited
‘the knowledge of each one of these commanders-in-chief to his own
sphere, whatever his position might be. Since the three service
branches, apart from their operational co-operation in individual
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cases, existed side by side in complete indepesndence, joint discus-
sions of the commanders from the various service branches were,
for this very reason, held only on very rare occasions.

Although the Prosecution have referred to an affidavit by
General Blaskowitz in order to prove the contrary, the latter’s
supplementary affidavit, Number 55, has shown that he was mis-
understood on this point too. There have never been frequent
meetings of the high-ranking generals in the sense implied by the
Prosecution. The Prosecution have wrongly interpreted events
and acts resulting from the purely military execution of certain
tasks.

The well-known meetings with Hitler can be used even less as
a proof of the existence of an institution similar to an organization,
since they were held—and this was repeatedly explained in the
course of these proceedings—merely in order fo allow the partic-
ipants to listen to a speech by Hitler, and subsequently to receive
his orders. Regarded from the point of view of the commanders,
these meetings, therefore, had a purely military character.

I think I can therefore sum up as follows:

(1) The 129 officers concerned merely represent a multiplicity
of persons, who neither in law nor de facto possessed the capacity
to negotiate, and therefore canmot be the object of a special legal,
much less penal, judgment.

(2) The designations “General Staff” and “High Command” are
misleading and wrong. '

(3) The circle of officers concerned was neither a “group,” nor
an “organization,” nor an institution of organizational character.

(4) The circle of members, which is clearly defined in any
organization, would in this case be the subject of long drawn-out
discussions.

(5) None of the officers ever declared to have joined an organi-
zation, or was conscious that he had joined an organization, or of
having been a member of it. Most of the so-called “members” did
not even know each other personally, and their attitude to the
regime was widely divergent.

(6) There was no acting “executive organ,” no “constitution”
or “character.” No “concerted will” was in evidence, nor was any
“concerted action” discernible.

(7) The officers concerned, whose names and number we know
exactly, can therefore be held responsible only as individuals, and
only for crimes which they have personally committed. They were
never grouped together collectively, and therefore cannot now be
grouped together collectively merely in order to facilitate their
punishment.
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‘In ancient times—after the battle of Aigospetamoi—certain
generals were once to be condemned by a collective verdict for a
kind of crime against humanity. They had failed to bury their
dead. Thereupon, Socrates rose in court, argued against this prop-
osition in a passionate speech, and demanded that the Tribunal
should uphold the principle which was the absolutely indispensable
condition of any just verdict, namely: That every military leader
could only be indicted as an individual, and sentenced omnly in
accordance with the measure of his personal guilt. Socrates was
heeded. The Tribunal maintained the principle in spite of the
opposition of public opinion, and refused to render a collective
verdict. Should modern.times throw overboard so easily something
which has been looked upon as a fundamental principle of law for
the past 2,000 years? '

I believe that a collective indictment and a collective conviction
are impossible. If only for the reasons which I have just presented,
the Tribunal will have to reject the motion to declare the so-called
“General Staff” and “High Command” group as a criminal organ-
ization. But if one follows through the theory of the Prosecution
further—without personally accepting it—the “criminality” of all
the 129 officers would have to be examined. In other words, it
must be ascertained whether this group as a whole has committed
crimes in the sense of Article 6 of the Charter. ¥or my part I
deny this.

The accusation leveled by’ the Prosecution at the military
leaders, of having at some time combined with the Nazi Party for
purposes of executing a common plan, the objects of which were
wars of aggression, war crimes, and crimes against humanity,
presupposes that such a general plan did exist, that it was known
as a common plan, and finally, that the military leaders, as a
whole, had made this plan their own.

The Prosecution have raised these charges against the indicted
group of persons as a whole. But I believe I have already proved
that such an “organization” or “group” as an acting entity of these
persons did not exist. The Prosecution circumvents this unavoidable
difficulty by asserting that,

(1) the character and the actions of the five military major
defendants are characteristic of all the 129 officers, and

(2) that, moreover, there is no doubt as to the criminal character
of the entire group of these officers. :

The American Chief Prosecutor explained in his speech that
the human actions which are the subject of this Trial have been
considered crimes ever since the time of Cain. To this I reply that
since the days of Cain it has been claimed that the just shall not
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be destroyed together with the unjust in the expiation of crimes.
The requirement of individual expiation of crimes committed is
among the .oldest elements of European morality.

I think it ought not to be too difficult for the four great vic-
torious nations in practice to reach a similar decision in 107 individ-
ual trials on the individual guilt or innocence of these 107 living
men as is being done in the trial against the five military major
defendants. Where is the inner justification of, and the legal neces-
sity for, a collective trial against these men? The innocent individual
is only too easily condemned by a preconceived collective verdict.

The opinion expressed by the Prosecution that the ideas and
actions of the five major defendants are “with absolute certainty”
typical also of the other members of the so-called “group,” and
thus at the same time of the criminal character of the “group”
itself, is contradicted by the facts themselves. Membership in the
“group” is conditioned exclusively by the holding of certain posi-
tions. Therefore only the holder of a typical position is-typical. of
the “group.” Since 95 percent of the officers concerned were com-
manders-in-chief of armies or army groups, the holders of these
posts might possibly be considered as typical of the “group” as such,
but this can in no case be said of the five major defendants, not a
single one of whom ever held such a post.

On. the other hand, the five major defendants are definitely non-
typical inasmuch as they held positions not held by any other
members of the “group.” There is no second Chief of the High
Command or Chief of the Operations Staff in this group, nor is there
a second Commander-in-Chief of the Navy, and there is certainly
not a second Reich Marshal. As the major defendants occupy a
higher level in the military hierarchy than the typical military
leaders, their position is different in respect to the decisive points.
Although one or the other of the major defendants perhaps had a
theoretical opportunity to influence the military resolutions of the
Supreme Leadership, the typical members of the group certainly
could not do so. If the major defendants, at least in their own
sphere, knew the circumstances and backgrounds of the -orders
- given, or could obtain such knowledge, this was impossible for the
typical member of the group. If, in the case of the major defend-
ants, a certain amount of political activity was unavoidable because
they were at the highest levels, this was completely absent in the
case of the fleld commanders. This short observation strikingly
shows the arbitrary character of the Indictment combining hetero-
geneous elements and extending without further ado to the whole
of the heterogeneous elements charges which the Prosecution,
rightly or wrongly, believe they can bring against the major
defendants. :
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I am unable to follow the Prosecution in this direction, and in
my observations I shall therefore not deal with the nontypical
major defendants, but only with those members who can be con-
sidered as typical of the overwhelming majority of the “group.”
Only the attitude which these members adopted towards the alleged
‘plans of the Nazis, only their knowledge of these plans, and the
extent to which they co-operated in their execution, might lead
to a charge against the “group” in the sense of the Indictment.

Since Hitler is dead, the Prosecution leaves him in the back-
ground, and looks for other responsible parties. Yet no one can .
deny that Hitler alone wielded the power of the Reich in his hands,
and consequently also had the sole and total responsibility. The
-essence of every dictatorship ultimately lies in the fact that one man’s
will is almighty, that his will is decisive in all matters. In no other
dictatorship was this principle developed so exclusively as in
Hitler's dictatorship. If all military men and all politicians |
emphasize this repeatedly, it is impossible to suspect every one of
them of lack of courage to stand by his conviction; it must have
been a fact. The dictator exercised the power given to him with
an almost demonic strength of will. Other than his, there was no
will, no plan, no conspiracy. As regards the soldiers, it was partic-
ularly. significant for them that Hitler had been called upon to
assume power by Reich President Von Hindenburg, and had then
been made absolute head of State by Reich law and public plebi-
scite. The perfectly legal and formally correct transfer of legislative
power, and of the power to give orders, resulted in the fact that
the soldiers, too, submitted to Hitler’s personality. Furthermore,
he knew how to play off one party against the other, but in his
decisive resolutions he had neither advisers nor did he allow
independent planning. .

Hitler’s character is truly comparable with that of Lucifer; just
as Lucifer starts out on his radiant course of light with tremendous
speed and immense momentum, gaining the highest pinnacle before
falling into utter darkness, so Hitler followed a similar course.
Who ever heard that Lucifer needed assistance, advisers, helpers
in his lightning ascent? Does he not rather by the force of his
personality carry with him to the dizzy heights all the others, and
then pull them down into the depths with the samé force? Is it
imaginable that a man of this kind should have engaged in a long-
term preparation of a plan, surrounded himself with a circle of
conspirators, and sought their advice and assistance for his ascent?

This picture should not be interpreted as an attempt to elude
responsibility: every German general is enough of a man to stand
up for his actions; but if justice is to be done, the actual circum-
stances, as they really were, must be recognized.and serve as a
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basis for the final judgment. The best proof, however, against the
participation of the generals in Hitler's plans is given by Hitler
himself when he says: “I do not expect my generals to understand
my orders; I only expect them to obey them.”

Just as at the end of the first World War it was the General
Staff, so it is now the military leaders as such—again grouped
together under the misleading collective term “General Staff”—
who are clearly fated to suffer by the prejudice that they are
possessed not of a soldierly but of a “militaristic” mentality. Litera-
ture and the press of the world declare with many voices that the
German officer does not exercise his soldier’s profession only as a
_ duty, but that to him war—as the hub of all his planning and
scheming—constitutes the highest value of all personal and national
life. The American Chief Prosecutor defines this idea by saying
that “war is a noble and necessary occupation for all Germans.”

Such glorification of war has directed the mentality of the
. German officer corps for generations, it is asserted, exclusively
towards aggression, conquest, domination, and violation of other
nations. It may sometimes be difficult to refute prejudices—but to
prove this slogan to be unfounded nonsense is fairly easy. The
attitude and mentality which find its characteristic expression in
the General Staff are known to have been created by men like
" Frederick the Great, Scharnhorst, Moltke, Schlieffen, and Seeckt. If
we search the life and the writings of these men for evidence of a
militaristic spirit, the result is distinctly negative. Hardly ever did
a monarch meet with such enthusiastic praise as Frederick the Great
found from the Englishman, Thomas Carlyle, and the American,
George Bancroft, who says, in his History of the United States,
that Frederick the Great did not contribute less to the freedom of
the world than Washington and Pitt. Helmut von Moltke, who
formed the personality of the German General Staff officer as no
one else before or after him, expressly calls war, “the last means
of safeguarding the existence, the independence, and the honor of
a State.” He also declared: “It is to be hoped that this last means
will be applied ever more infrequently with our progressing
culture. Who would wish to deny that every war, even a victorious
one, constitutes a misfortune for one’s own nation, because no ter-
ritorial aggrandizement, no war reparations amounting to billions,
can replace the loss of life and offset the grief of mourning
families.”

Von Moltke's most famous successor, Count Schlieffen, was the
author of the often misinterpreted slogan: “To be rather than to
appear,” which requires of every General Staff officer modesty,
quiet work, and absolute renunciation of appearance before the
public. Is it possible to express more strikingly in a few words the
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fundamental diffe:ence existing between this mentality and that
of the National Socialists?

When in 1914 the German General Staff started on its crucial
test, it was directed by the younger Moltke, a man of resignation,
who as an anthroposophist was even further removed from mili-
taristic conceptions than any of his predecessors. As regards General
Von Seeckt, the creator of the Reichswehr, his principles as laid
down in his programmatic essay Statesman and General, published
in 1929, are such that this essay might, without substantial altera-
tions, be immediately included in any -handbook for British,
American, or French officers.

To conclude this survey, allow me to quote from the memoirs
of Field Marshal Von Mackensen, who was a man who must be
considered, together with Hindenburg, as the chief representative
of William II's officer corps. On the day when he gave orders for the
great break-through in the battle of Gorlice—that was on 28 April
1915—he wrote the following lines:

“Today my expectations center around a murderous battle...

It is expected of me that I should win a great success, but

decisive and great successes in war are mostly achieved at

the cost of considerable losses. How many death sentences
does my order of attack involve? It is this thought that weighs
heavily on me whenever I give an order; but I am myself
acting under order, driven by unavoidable necessity. How
many of the strong and healthy boys who marched past me
yesterday and are today on their way to the front lines, will
lie dead on the battle field within a few days... Many of the
radiant pairs of eyes into which I was able to look will

soon be closed forever... That is the reverse side of a

military leader’s job.” '

These, therefore, are the facts: How little do the leading men
among the German generals correspond to the picture drawn of
them by an envious, biased, or uninformed propaganda in the
world. To correct this erroneous picture, is, I think, a duty which
I have to fulfill in this unique Trial of historic importance. Has the
German officer corps, and in particular, have the German generals
changed since 1933? Have they, under Hitler, become disloyal to their
teachers and drifted into a “militaristic” backwater? Has the spirit
of a Moltke, of a Schlieffen, of a Seeckt become extinct in them?
Have the generals turned to a criminal Nazi plan and taken an
active part in it? I believe that the facts speak a language of
sufficient clarity.

The “common plan,” the “conspiracy,” with the object of an
extension of power destined finally to lead to aggressive war, was
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at first and primarily, as the Prosecution emphasized again and
again, aimed at the subjugation of Germany itself, at the exter-
mination of all elements of opposition in its own people. In this
process, so the Prosecution alleges, the facts and experiences
required for the planned subjugation and extermination of other
nations were to be gained. Such an all-embracing plan, however,
would under all circumstances have been conditioned by an inner
agreement of the military leaders with these alleged objectives
and principles. )

What were the facts? Relations between the officer corps and
the Party were anything but good. When the Party was entrusfed
with the leadership in all spheres of public life as well as in the
creation of a totalitarian control of trade and industry, the officer
corps was devoid of all influence. The officer corps participated
in no political decisions. Excesses of high Party officials, terrorist
methods of the Party, action against the Jews, the political educa-
tion of the young generation, and the anti-Church attitude adopted
by the Party under the leadership of Himmler and Bormann, were
sharply rejected. The attempt of the SA to take the place of the
Armed Forces, and that of the SS to constitute a second Armed
Force in addition to the Wehrmacht, met with the strongest
opposition.

This was the typical attitude of the military leaders. Where,
then, was that ideological foundation which alone would have
rendered common planning possible? Hitler's personality excluded
every plan and every conspiracy under, beside, or with him. As
regards the military leaders, there was no room, constitutionally or
practically, for the pursuit of political aims or political plans.
Beyond that; warnings arose from among the indicted officers
against the policy pursued since 1935, which later on proved to be
a va banque policy. The Chief of the General Staff risked his
position and his life to call a halt to the fateful actions of a head
of State who was resolved to go to the last extreme. From among
the same quarters, a coup d’état was finally attempted right in the
middle of the war. Is there anyone who can still seriously assert
that the mentality of these men, their planning and their scheming,
was directed only toward war and to nothing but war, and to the
assistance of a policy having a war of aggression as its purpose?
If the Chief of the American General Staff, General Marshall, whose
sources of information were no doubt excelient, in his reports to
the American President gives expression to his conviction that
there existed no common plan between the General Staff and the
Party, but that on the contrary sharp differences often arose
between the two, this is certainly an important and conclusive
testimony to which I need add nothing more.
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I am now coming to the section of the Indictment according to
which the military leaders as a whole are said to have deliberately,
consciously, and treacherously committed the crime of planning
and executing a war of aggression.

The serious legal objections to characterizing a war of aggression
as.a crime under the Kellogg Pact have so often been dealt with
by the Defense that I can refer to them. I wish to point out partic-
ularly the arguments put forward by Professor Jahrreiss, and in
this connection I should only like to direct the attention of the
Court to the fact that the men represented by me are neither poli-
ticians, nor statesmen, nor experts of international law, but merely
soldiers.

Should we require of the soldiers of a country something that,
during the preceding 20 years, the diplomats and legal advisers of
the League of Nations were unable to achieve? A soldier bases his
judgment primarily on his surroundings. In at least three cases
during the last decade, he noted that perpetrators of an alleged
crime of a war of aggression were not persecuted. Neither after
Italy’s war against Greece, nor after the Abyssinian war, nor after
the war of the Soviet Union against Finland, were the soldiers of
these countries indicted before a Tribunal.

The fact always remains that soldiers simply plan wars, not wars
of aggression. That the classification of a war has nothing to do
with war in itself cannot be judged on defensive or offensive
strategy, as the Prosecution itself admits. Even the Prosecution
admits that it is permissible to prepare military plans (including
‘plans for an offensive), to carry them out, and, finally, to participate
in a war. The classification of a war as a war of aggression is a
purely political opinion. The planning of wars of aggression by
soldiers is thus only possible when soldiers enter the political arena.
The decisive factor, therefore, is that an officer participating in such
planning knew that he was concerned with a political plan for a
definite war of aggression, that his war of aggression was an un-
lawful one, and that by his own participation he himself was com-
mitting an unlawiful act.

Now, how does the history of the last years before the second
World War present itself to the military leaders? The decisive
point for the conclusions to be drawn as to guilt or innocence is
not how after the war and defeat these events are today clearly
recognizable in their past development, but how they appeared at
the time to the typical German military leader.

Whenever the world has passed through the upheavals of great
wars, the longing for eternal peace makes itself felt. This longing is
strongest in the case of those who made the greatest sacrifices in the
war. In the first World War, they were the German officers’
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families from which the majority of the indicted military leaders
come. Those who witnessed the death of their own young generation
are not eager to sacrifice their own sons in a new war. And should
precisely these men be inclined to start another war of aggression?
It was not the waging of wars, but the education of youth to a
decent attitude, to a clean mind, to honesty and comradeship, which
was considered by the officer to be his real task.

The abolition of the Treaty of Versailles was not a specific
objective of the German generals, but it was the obvious aim pursued
by German policy as such. Reich Chancellor Briining, who is
certainly above suspicion, declared on 15 February 1932, that “the
demand for equality of rights and equality of security is shared by
the entire German nation. Any German Government will have
to put forward this demand.”

The endeavor to regain control of the lost German territories was not a
matter for the generals alone, but was a common objective of all Germans, and
certainly not an immoral one. I merely remind the Court of the same endeavors
made by France with regard to Alsace-Lorraine after 1870-71. When Hitler
definitely renounced Alsace-Lorraine before the German Reichstag, the German
generals also considered this declaration as a political necessity, and were in
perfect agreement with this manifestation of his will not to start a war. The
wish for a modification of the eastern frontiers was generally supported by the
German nation. The separation of Danzig from the Reich and the creation of
the Corridor were considered intolerable by the whole of Germany—and, by
the way, were severely criticized by Allied statesmen after 1918.

The union with Austria was, in the first place, an idea emanating from
Austria herself. Its justification cannot be denied, if it could be realized volun-
tarily.

The soldier as a realist knew better than anyone else that these objectives
could not be achieved through violence and war. But if the conquest of parts
of Finland, of Poland, and of Bessarabia by the Russian soldier is not considered
a crime, how can the German officer be reproached with pursuing as his aim
the improvement of Germany’s international position by peaceful methods? How
can this attitude of the German officer justify the conclusion that he endeavored
to reach this goal only by way of wars of aggression?

I can, therefore, sum up the situation as follows: The indicted military
leaders, as a whole, did not want to put an end to the Treaty of Versailles in
order to wage war, but only in order to give Germany equality of rights and

security. They did not want to conquer half the world, but to rectify a frontier-

which was insupportable morally, militarily, and economically; they did not
want to wage aggressive wars, or war in general, at any price, but they con-
sidered war in the same way as all soldiers of the world, namely, as a final
irrevocable issue after all other possibilities have been exhausted. Now, the plan
for a later war of aggression, according to the Prosecution, manifested itself
already in rearmament and in the occupation of the Rhineland.

The Prosecution here again resort to the slogan of German ‘‘milifarism,”
which they say existed independently, was older than the Party, and worked,
even before the accession of the Party to power, along the lines followed by
Hitler’s later plans. But what was the actual military situation, say in 19352

Germany had an Army of a maximum strength of 250,000 men including
reservists, no modern arms, no guns of more than 105 mm. caliber, no Air Force,
and entirely obsolete fortifications. The Navy had only 15,000 men, was not
allowed to have ships bigger than 10,000 tons, and had no submarines.

. The so-called frontier guard, which already infringed upon the military
clauses of the Treaty of Versailles, was so insignificant as regards its organization,
armament, and supply of ammunition, that it could be used only for defense
purposes for a limited period; and its military value was equal to that of an
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almost untrained militia. The ‘‘Black Reichswehr,” which has been so extensively
dealt with by foreign propaganda, was dissolved as early as 1923.

Now, as opposed to the poorly-armed Reich, there were: France, with 600,000
men in peacetime and 1,500,000 men in war; Czechoslovakia, with a war strength
of 600,000 men; and Poland, with a war strength of 1,000,000 men. All these states
were equipped with the most modern armament, they possessed an Air Force and
armored formations.

Is there really anyone who could consider these modest and, measured by
the requirements of a modern war, positively ridiculous German measures of
rearmament, compared to the armaments of neighboring countries, as a prep-
aration of, and the foundation for, ultimate wars of aggression?

In the same way, the whole mentality of the military circles of that period
was exclusively directed towards defense. The aim pursued in the training of
the troops was the formation of subleaders in sufficient number to expand the
Army threefold in the case of a conflict. This would, at best, have been just
sufficient to ward off one of the possible enemies. In battle training, the main
subject was delaying resistance. In the same way the training of officers
exclusively provided for defense and the temporary stoppage of an enemy
attack—in the majority of cases, only inside Germany. As for the war-time
organization, involving an approximately threefold expansion of the Army in
the case of war, to take effect as from 1 April 1930, the available stocks of arms
fell far short of actual requirements. TUntil 1935, there was no planning of
deployment.

It cannot be objected that even these modest preparations were absolutely
superfluous even as defense measures since nobody was threatening Germany.

It was only under strong Anglo-American pressure that France had
renounced the left bank of the Rhine. Czechoslovakia claimed the Glatz
mountain district and the Lausitz region. In Poland the annexation of Upper |
Silesia was openly demanded. Where is there to be found as much as a trace
of German ‘“militarism’ as a precursor and advance planner of Hitler’'s schemes
of aggression? The officers of that period worked only in a spirit of peace and
humanity, in order to render defense possible in the case of an enemy attack.

The military leaders had no part in the political events of the years from
1935 to 1937, namely, the actual abolition of the Treaty of Versailles, the with-
drawal from the League of Nations, and the declaration of Germany’s armaments
sovereignty. The military leaders believed in Hitler’'s declaration that the terri-
torial frontiers laid down by the Treaty of Versailles would be respected, and
the Locarno agreement observed, just as the whole German nation and the
rest of the world believed in these statements. The points which the Prosecution
omits because they do not fit into the picture of conspiracy built up by them,
namely, the renunciation of Alsace-Lorraine, the treaty with Poland, and the
Naval Agreement with Great Britain, were interpreted by the soldier as the
end of the “Nightmare of Coalitions.”” Only the increasing estrangement from
Russia was looked upon with misgivings. The reoccupation of the Rhineland
was to the soldier a morally perfectly justified move resulting from Germany’s
position as an equal and sovereign state. In spite of this, the Commander-in-Chief
of the Army gave such an emphatic warning that the number of garrisons posted
on the left bank of the Rhine was limited to only three battalions.

The indicted military leaders as a whole had no influence on
the course of developments. In fact, they themselves were surprised
by them. If in all those years Hitler’'s moves were tolerated by
foreign countries and recognized at least de facto, then the reason
may be, as Justice Jackson believes, that these foreign countries
had “weak governments.” But the fact remained that there was
international recognition. If even foreign countries failed at that
time to recognize all these developments as the “beginning of the
execution” of wars of aggression, how could the German military
leaders as a whole possibly have been aware of such plans on
Hitler’s part?
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The military expert will find his last doubts about the intentions
of the military leaders removed when he looks into the military
plans of that period, which contained nothing but directives for,
defense. In that respect, the final address made by General Beck
to a circle of high-ranking officers at the conclusion of an opera-
tional task concerning the subject “War with Czechoslovakia” may
be considered as characteristic. In this address he spoke with great
seriousness of the results of the preceding studies and stressed the
fact that although Germany would be able to defeat the Czech
Army within a few weeks, she would subsequently not be in a posi-
~ tion to offer any serious resistance to the French forces which
would, in the meantime, have crossed the Rhine and invaded
Southern and Central Germany; so that the initial success against
Czechoslovakia would bring in its wake a formidable catastrophe
for Germany. These arguments can certainly not be interpreted
as indicative of the German generals’ lust for war, nor for their
approval of Hitler's possible plans of aggression.

In the following period, the German military leaders likewise
earnestly repeated that German policy, whatever its aims might be,
should never create a situation which would lead to a war on two
fronts. In view of the numerous mutual assistance pacts, guarantee
obligations, and alliances among all the neighbors of Germany, this
attitude excluded, as a matter of principle, any idea of waging a
war of aggression.

History has justified the opinion held by the generals. Hitler
disregarded their warnings, and exclaimed in indignation: “What
sort of people are these generals, that I as head of the State should
have to drive them to war? If things were as they should be, 1
would not know where to turn from their clamorings for war!”

Only those who do not desire to see the truth can overlook these
facts. If ever there was unanimity among the military leaders, it
certainly did not exist with regard to the planning of wars of
aggression, although, based on the very sober realization of the
dangers and consequences of any war for Germany and the world,
agreement did exist in the rejection of such plans of the head of
State. '

Hitler, the man who thought he knew best, considered these
men unsuitable as “participants” in his plans, and dismissed them.
Nor did he consider any other officer from the so-called “circle of
conspirators” suitable to become the Supreme Commander and the
future participant in possible plans, so that he personally assumed
Supreme Command of the Armed Forces, and thus became their
immediate military superior.

The expressions of his will and his directives to the Armed
Forces now took the character of military orders. Although protests

84



27 Aug. 48

were still possible, nothing remained but the duty of the subordi-
nate to obey if he who gave the orders abided by his opinion. This,
I imagine, is a principle governing all armies of the world.

At this point, I must refer to a document which the Prosecution
has particularly stressed as proof of the plans of the “criminal
organization.” I am referring to the so-called “Hossbach minutes,”
dealing with the meeting of 5 November 1937. What actually did
happen?

It was not an “influential group of Nazi conspirators meeting
Hitler to consider the situation,” but Hitler, in his capacity as head
of the State, had convened some military leaders and the Foreign
Minister for a meeting. He developed his own ideas. He began

“by declaring that the problem of Austria and Czechoslovakia must
be solved between 1943 and 1945; then he referred to the Poles as
possible aggressors. There was no question of settling the Corridor
problem, or of conquests to be made in the East, and similar
subjects.

As regards the reliability of these minutes, Affidavit Number 210,
deposed by General Hossbach, which I have submitted to the Court,
clearly shows that Hossbach did not take down the actual text of
the speech while it was being made, but wrote an account of it
from memory a few days later. Ewverybody knows how easily
mistakes liable to distort actual events can occur whenever records
are made subsequently, because the writer employs his own words
or leaves gaps where his memory fails him.

The following at any rate is certain:

(1) The Reich War Minister and the Commander-in-Chief of
the Army not only did not agree to any warlike plan, but pointed
out in all seriousness, and with due emphasis, the danger threaten-
ing from Britain and France, referring at the same time to Ger-
many’s weakness.

(2) Whatéver may have been the meaning of Hitler’s speech,
none of the other military leaders were informed of the ideas
expressed by Hitler at that meeting. General Von Fritsch did not
even inform his successor of them when he obtained his discharge.

(3) Even if some individual officer had gained khowledge of the
subject of this conference, no conclusions can be drawn from this
fact against the bulk of the military leaders. If Hitler envisaged
war in six or eight years, that was no reason to worry. During
such a long period numerous political solutions would still be
possible. Nor was it possible to recognize Hitler’s true ideas from
this speech any more than from any of his other speeches.

'(4) The few officers present at the meeting were bound to draw
from his speech at least the positive conclusion that Hitler himself
was contemplating definitely peaceful development until 1943.

65



27 Aug. 46

Where, therefore, is the proof of participation by the generals
in Hitler’s plans?

Again, the Prosecution is endeavoring to draw conclusions as to
the attitude of the generals towards the entire plan from their
reactions to the union with Austria and to the Czechoslovakian
question. The special emphasis which was laid on the participation
of some officers in the conference held between Hitler and the
Austrian statesmen on the Obersalzberg in February 1938 is par-
ticularly well illustrated by the words which Hitler spoke some
time later: “I selected my most brutal-looking generals to appear
as supernumeraries in order to demonstrate the seriousness of the
situation to Schuschnigg.”

The actual march into Austria and the occupation of that country
were political actions, the background of which was unknown to the
generals. The officer only saw that when his troops marched into .
Austria they were everywhere showered with flowers and en-
thusiastically welcomed by hundreds of thousands of people, and
that not a single shot was fired.

The deployment plan “Griin” against Czechoslovakia, to which
the Prosecution refers, was not a consequence of the meeting of
‘5 November 1937, but constituted a purely precautionary measure
contemplated in the event of a war with France, and was already
in the hands of the General Staff on 1 October 1937; that is to say, |
before the meeting of 5 November. Although in this case too an
agreement was reached which provided for the entry of the Ger-
man troops, the Chief of the German General Staff, General Becdk,
in a memorandum drawn up with the approval of the Commander-
in-Chief of the Army, warned against a policy which might lead
to armed conflict. In this memorandum he emphasized that any
‘war launched by Germany in Europe must ultimately lead to a
world war and to a tragic end for Germany. General Beck was
dismissed. When Hitler turned directly to the chiefs of the general
staffs of the armies on 10 August 1938, obviously hoping to over-
come the resistance of the older commanders-in-chief with the help
of the younger generation, the objections raised by these younger
officers were such that he became even more suspicious of the
generals. Where, then, was the enthusiasm of the generals for
Hitler’s plans? Where was their participation in them?

Hitler’s constantly changing utterances in the Sudeten question
made it all the more impossible for the military leaders to realize
that he might seriously be planning a war. On 5 November 1937
he declared that he would settle the Czech problem between 1943
and 1945. On 20 May 1938 he declared in a military directive: “I
do not intend to smash Czechoslovakia in the near future by military
action without provocation.” On 30 May 1938 he issued a directive
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to the Armed Forces in which he said: “It is my unalterable decision
to smash -Czechoslovakia by military action in the near future.”
On 16 June 1938 he said in another directive: “The immediate
objective is the solution of the Czech problem by my own free
decision.” ' On 24 August 1938 he specified that an “incident” in
Czechoslovakia must be the prerequisite for a German attack. On
16 September 1938 the military preparations began at the frontier.
But political negotiations were opened simultaneously. On 1 Octo-
ber 1938 the territories ceded were peacefully occupied in accordance
with the political agreements. The Protectorate was occupied as
a consequence of a purely political action; the military leaders
merely received the order for a peaceful entry.

When in December 1938 a written order to the Army High
Command decreed that the Army was to devote itself until 1945
exclusively to the tasks of its organization, structure, and training,
and that it was to abstain from any kind of preparations for a war,
including preparations for the defense and safeguarding of the
frontier, the military leaders gained the firm conviction that a
peaceful development had been secured. Which of these events was
to permit the conclusion that the military leaders had participated
in a general plan directed toward a war of aggression? In each case
the military leaders did nothing but execute their purely military
orders after political decisions had been made.

The political development which led to the war with Poland
- has been sufficiently dealt with in this Trial. It merely remains my
duty to explain how this development appeared in the eyes of the
military leaders. How were the relations between the generals and
Hitler at that time? He was the Supreme Commander of the
Armed Forces. In other words, he was their immediate military
superior. Their political objections had everywhere been refuted
by events; in the case of the occupation of the Rhineland, in connec-
tion with the union with Austria, in the Sudeten problem, and on
the occasion of the creation of the Protectorate.

It is easy, from our present knowledge of things, simply teo
deny these facts, but in those days the belief in Hitler’s political
ability was a tangible reality for the majority of the German
citizens and soldiers. After all, he had achieved all his successes
only by political means, not in a single case by war: To realize
that he would risk a war, a war of aggression with Poland, the
military leaders would have had to be crystal-gazers. How were
they to perceive his aims? The Foreign Office was prevented from
informing them of the political situation. Neither as individuals
nor as a group were they able to participate in political decisions.
The proposals made by the German Foreign Minister to the Polish
Ambassador in October 1938, the conferences between Hitler and
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the Polish Foreign Minister himself, could only be judged by the
soldiers as attempts at a political settlement of the Polish problem,
but never as an indication of an intended war of aggression.

The first military directive of April 1939 amounted to nothing
more than the preparation for an “eventuality.” If a military leader
considered the situation realistically, the assurances of British and
French help for Poland were bound to make the idea of a war of
aggression against Poland appear absurd.

The conference held on 23 May 1939 was a unilateral speech
addressed by the Supreme Commander to the military leaders he
had summoned. When Hitler declared, in the course of his address,
“T would be an idiot to blunder into a world war on account of the
lousy Corridor problem like the inefficient statesmen of 1914”; and
when, in reply to an observation made by Field Marshal Milch
that the production of heavy bombs was quite inadequate in the
event of a war and must immediately be.increased, Hitler said that
there was ample time to take steps in that matter, the military
leaders were bound 1o conclude from this that Hitler had made
military preparations only to support the initiated political mowes,
but that he would on no account run the risk of armed conflict with
Poland.

Nor was the conference held on 22 August 1939 a consultation
with advisers, but an address by the Supreme Commander directed
to the military leaders whom he had called together. When Hitler
said in his speech, “We -have no choice; we must act,” he did not
indicate how he intended to “act.” At any rate, the military
leaders were by no means under the impression that a war against
Poland had been decided upon. On the contrary, the obvious relief
with which Hitler announced that a trade agreement had just been
reached with the Soviet Union impressed all those present at the
meeting with the firm belief that he would find a diplomatic solu-
tion in the Polish question, too.

Until then, Hitler had always masterly seized the right op- .
portunity. No one ever used bluff with greater virtuosity than he
did. Bluff and military pressure, however, are recognized instru-
ments of politics. It is quite wrong to conclude that a man who
practices or supports one or the other of those methods thereby
also approves of a war of aggression. If Hitler had really conceived
the plan for an aggression against Poland at some earlier date, the
military leaders were not even able to recognize this plan as such.
In the last analysis, they themselves were “bluffed.”

But what were they to do once the die was cast? Were they
to declare, “We cannot do this,” or were they to refuse to obey?
They had to do their duty. They were in exactly the same situation
as the Russian army commanders who entered Poland a few days
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later upon orders from Stalin. Once the war had begun, the words
of Napoleon carried weight with the military leaders:

“You must remember, Gentlemen, that in war obedience comes
before courage.” '

. However, the Prosecution holds the military leaders re-

sponsible not only for the outbreak of the war, but also for its pro-
longation and for its conduct in general. The political and military
reasons which have led to the prolongation and the shaping of the
‘events of the war have been so often and so fully examined in this
Trial that I must refrain at this juncture—particularly in view of
the limited time at my disposal-—from reopening this matter for a
general survey.

As regards the military leaders, the political background of the
second World War presents itself clearly as the consequence of the
conditions created by the Treaty of Versailles. Thus it seemed to
them that in the last analysis the German action against Poland
was morally justified.

The war in the West was the last thing which the German
generals desired. When Britain and France declared war, this was
certainly not a move which was welcomed by the German military
leaders. The prolongation and extension of the war can no longer
be considered as resulting from free decisions or preconceived
plans. The necessities arising from a life-and-death struggle, once
a war has broken out, dictate to every nation the road which it
has to follow. Under the circumstances, a soldier is nothing but
the sword which must strike and the shield which must receive
the blows in order to prevent the death of his own nation.

The evidence produced in Raeder’s case has made clear beyond
doubt the considerations that guided the group of officers who
prepared the occupation of Denmark and Norway. We know that
in this case Germany forestalled an Allied action by a very narrow
margin. If the Commander-in-Chief of the Navy himself was
convinced that it was absolutely necessary to avert the very serious
dangers which threatened Germany, how, in these circumstances,
‘could the troop commanders who are members of the so-called
“group” have been persuaded that there was no reason to fear
such grave danger? Would the Allied chiefs of General Staffs and
field commanders have had a right or an opportunity to refuse to
embark their troops, which was done for the same purpose before
the German action was undertaken? Moreover, only a limited
number of military leaders had any knowledge of this action at
all. . All the other officers covered by the Indictment only heard
on the radio that the operation had been undertaken. How can
they be accused of taking part in planning aggression against
these countries?
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The reasons for the Western campaign and its prerequisites
"have also been discussed conclusively. The attitude which the
generals adopted in this case constitutes a particularly striking
refutation of the assumption made by the Prosecution. The Army
High Command itself strongly objected to Hitler’'s decision to
launch an attack in the West, particularly because of the intended
violation of neutrality. The clash with Hitler was so serious that
in his address to the commanders-in-chief on 23 November 1939 he
directed exceptionally bitter attacks against his generals; he accused
them of being ignorant of foreign political questions and referred
to them as an “obsolete upper class which had already failed in
1914.” That very evening the Commander-in~-Chief of the Army
sent in his resignation which, however, was not accepted.

Thus the Army High Command sharply opposed Hitler’s plans.
There were serious clashes between Hitler and his generals, and
finally the Commander-in-Chief of the Army asked for his release.
What else could have been expected of the generals? Ought they
to have decided upon mutiny in the face of the enemy? Even such
an action would have failed completely to produce any effect, owing
to the strong position which the victorious Hitler occupied at
that time in the German nation. Beyond that, the Army High
Command, still hoping that there might be possibility of peace,
delayed the beginning of the attack until the spring of 1940.
Although from the legal point of view the advance through Bel-
gium and Holland constituted an objective violation of neutrality,
the military leaders were bound to consider this action as necessi-
tated by the requirements of war and as justified by the informa-
tion they had received concerning the threat of violation of neu-
trality on the part of the Allies. This was all the more true because
they had no general knowledge of the political situation and no
influence at all on the decisions to invade these countries.

The reasons which led to the German action against Yugoslavia
and Greece have been sufficiently clarified in the evidence obtained
from Goring, Keitel, and Jodl. The war against Greece was a logical
consequence of the action which Italy had taken on her own; the
war against Yugoslavia was a result of the sudden coup d’état in
Belgrade. As to the military leaders, they did not even consider a
war in the Balkans, much less assume responsibility for it.

The military leaders had not contemplated the possibility of an
entanglement with Soviet Russia in any way at the beginning of
the war; nor did they make any preparations for such an eventu-
ality. The Army High Command did not even possess the necessary
maps! When Hitler subsequently induced them to make such plans,
he justified this by the necessity to forestall a threatened inter-
vention by Russia. Russia’s action against Finland, the Baltic states,
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and Bessarabia appeared to confirm the correctness of this epinion.
Reliable information about strong Russian troop concentrations
were to them a further indication of a threatening danger. The
evidence given by Field Marshal Von Rundstedt -and General
Winter shows that the German attack ran into strong Russian prep-
arations for deployment, which contributed substantially towards
confirming in the minds of the military leaders the conviction that
Hitler had been right in saying that they were engaged in a genuine
preventive war. :

The ground organization of the Soviet Air Force had been
advanced so close to the frontier that this fact alone necessarily
led to the conclusion that it was Russia’s intention to attack. 10,000
Soviet tanks, 150 Soviet divisions, and an: increase from 20 to 100
air fields in Eastern Poland alone were reported at the time. If the
military leaders under these circumstances considered that Hitler’s
decision to wage a preventive war was justified from the military
point of view, then their participation in this war in the execution
of their duties as soldiers was certainly no crime.

The military plan known by the code word “Barbarossa,” which
the Prosecution considers as a plan for a war of aggression, had
been contemplated until the last moment merely as a possibility,
as a precautionary measure in case the Soviet Union should change
her attitude. Even after February 1941—apart from the high-
ranking officers of the OKW and OKH and the Commander-in-Chief
of the Air Force—only 18 out of the 129 indicted military leaders
had heard of this plan at all, and then only as a plan to be used
if the need arose. The Commander-in-Chief of the Army, Field
Marshal Von Brauchitsch, had warned Hitler with regard to this
possibility by referring to serious military objections; but the
majority of the officers concerned only learned of it immediately
before the beginning of the war—when the die had already been
cast—through the orders given them.

How could the 18 officers who heard of this plan have effectively
and successfully opposed Hitler’s intentions? The reasons indicated
by Hitler justified the war. To wait until the Soviet threat became
a real attack, would necessarily have led to the destruction of the
Reich as far as could be judged from the military point of view.
The other military leaders had no possibility at all of rejecting
Hitler’s decision.

The beginning of the war against the United States has also
been discussed already. War was declared without previously
obtaining the opinion of the supreme military leaders. If even the
Army High Command was confronted with the accomplished fact,
how could the other military leaders have had any knowledge of
Hitler’s intention to begin this war? As regards the Navy, which
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could only play a part in waging this war as long as the land or
air forces of the United States did not intervene in Europe or
Africa, it is a fact that hostilities had practically been opened before .
the declaration of war by Roosevelt’s order to fire, .although the
German forces strictly respected the 300-mile limit, unjustified
though it was under international law. Evidence in the case of
Raeder and Donitz has clearly shown that all directives emanating
from the High Command of the Navy were intended to avoid a
conflict with the United States under all circumstances.

I am now coming to the conclusion of this chapter: What
responsibility have the 129 indicted officers.as a group in the
extension of the war?

I believe that they have no other responsibility than that which
is borne by every soldier who fights in a war for his country on
the spot where he is ordered to fight.

THE PRESIDENT: The Tribunal will adjourn for 10 minutes
only.

|A recess was taken.]

DR. LATERNSER: I now come to the chapter “Crimes against
the Rules of War and against Humanity.” The accusation that the
military leaders concerned took part in the planning and the exe-
cution of a criminal total war, in particular also in crimes against
enemy armies and against prisoners of war, as well as against the
population in the occupied territories, affects the German generals
with particular severity. These generals are not concerned with
minimjzing any possible guilt of their own, but with establishing
the historic truth. If we wish to form a just opinion of the terrible
events of the last World War, we must realize that actions and
ceeds of individuals and nations are not merely the outcome of a
free will or of bad or good faith. They are the result, on the
contrary, of the mental and spiritual forces at work in our epoch,
and no one can avoid these influences.

As early as the beginning of the 19th century the nations had
to face the problem of power in all its forms. The various doctrines,
the materialistic conception which generally prevailed after the
second half of the 19th century, and finally the excessive nation-
alism noticeable on all continents, were phenomena which—irre-
spective of whether they were good or bad-—did not fail to influence
the attitude and actions of the nations. Although these ideas did
not necessarily have to lead to the results with which we are faced
today, they are in the last analysis the intellectual starting point
‘from which originated the second World War with all its conse-
quences. There is another aspect which must not be overlooked in
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any just evaluation of the general trend of events, in particular as
regards the formidable sacrifices of human lives, and that is the
de-personalization of men, which is due to a development noticeable
in all civilized nations, and which has been called “massification.”
The more the nations multiplied, the lower, unfortunately, did the
value of the individual sink. But, above all, technical progress con-
tributed considerably to this de-personalization. If modern tech-
nology supplies man with the means of destroying tens of thousands
of human lives in one blow, if air raids cause 200,000 deaths in
cne single night, as at Dresden, if one or two atom bombs are
sufficient to kill a hundred thousand men, the value of men must
necessarily sink. The same phenomenon made its appearance in
the first World War as in the Russian Revolution and in the Spanish
Civil War. The German military leaders struggled against this
development, but as children of their epoch it was just as impos-
sible for them to avoid the influence of the spirit of that epoch
as it was for the soldiers of the other countries.

The second World War, however, was not only a purely military
war, but in addition it was in its effects predominantly an ideological
war. In any clash of ideologies the struggle becomes a struggle of
annihilation, a total war. Ideoclogical wars have always demanded
streams of blood and were accompanied by unimaginable atrocities.
The religious wars and the sacrifices and cruelties of the great
revolutions are outstanding examples. Thus the second World War
as a conflict of ideologies was conducted on both sides with such
vigor and perseverance that it finally led to the full utilization of
human and material resources of every nation. In other words, it
produced “total war” in the truest sense of the word. If, beyond
that, the term “total war” was extended by the politicians on both
sides to mean the total destruction of enemy ideology, this shows
what an ideological conflict involves.

What was the attitude of the generals to this problem? The group
of generals covered by the Indictment consisted exclusively of men
- who had chosen a soldier’s profession as their career. They were
mature men, with experience of life, who had not put on a soldier’s
uniform only under the National Socialist regime; but it is precisely
the mature man who has a stronger sense of tradition, justice, and
law, than a younger one.

Thus, soon after the outbreak of war it became manifest also
in this instance that the military leaders did not in any way agree
with Hitler’s revolutionary ideas on the methods of warfare and
‘refused to make these ideas their own. The generals were firmly
resolved to conduct the war according to the old traditions, which
implied strict observance of the rules -of warfare. The reproach
directed against the generals by Hitler in November 1939 in regard
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to their “obsolete conception of chivalrous warfare,” is quite signifi- -
cant. That this attitude of the generals did not change subsequently
is shown by the fact that in the later course of the war a great
number of the indicted generals were relieved of their functions on
account of this attitude, in spite of their military successes.

Three Field Marshals have appeared as witnesses before the
Tribunal. Did anyone gain the impression that these men were
criminals and had committed crimes against the rules of war and
against humanity? Those officers knew from their experience
during the first World War that any viclation of the rules of war.
would ultimately always turn against the soldiers of their own
army. Until the last moment they conducted the war against the
armed forces of the enemy in accordance with the rules of war.
The generals took the same attitude in regard to the civilian popu-
lation and the administration of the occupied countries.

The military leader who is responsible for operations at the
front has one primary concern, namely, that quiet and peace should
reign in the rear areas. This alone will induce him to avoid any-
thing that may cause unrest among the population. He knows only
too well that all unnecessary measures of compulsion only lead to
hostile reactions which in turn bring about intensified reprisals
which can only produce rebellion. If one has no faith in the
soldierly honor and in the Christian mentality of the military
leaders, one might at least believe that sound reason caused them
to treat the population of the occupied territoriés in accordance
with international law, to spare their private property and to assist
them as far as possible in their peaceful work.

On the other hand it is obvious that open resistance in the rear
of an army cannot be tolerated, and that in such cases the military
leaders must take appropriate countermeasures. The threat of
severe punishment by the Allied Military Governments in the case
of any rebellion or possession of arms in Germany, even now after
the end of the struggle, also proves this.

As a consequence of the double aspect of the second World
War—the military on the one hand, and the ideological on the
other—the conduct of the war, from the highest levels immediately
kelow Hitler down to the lowest executive organs, was sharply
separated. The Armed Forces were concerned with the purely
military conduct of the war, while anything connected with the
parallel ideclogical and political struggle was entrusted to political
agencies and their executive organs.

Thus, contrary to former custom, those parts of the enemy
country which had been conquered by the Armed Forces were, as a
“matter of principle, withdrawn from the territorial control of the
commander-in-chief immediately after occupation, and placed under
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the authority of the representatives of the political leadership.
Therefore, anything in the nature of possible crimes which may
have been committed in territories not under the territorial control
of the indicted group of persons must be excluded in this Trial as
far as the question of the responsibility of the so-called “group” is
concerned. )

The Protectorate, the Government General of Poland, Norway,
Belgium, and Northern France, the remainder of occupied France,
Luxembourg and Alsace-Lorraine, Croatia, Yugoslavia and Greece,
Slovakia, Hungary, and Italy were not placed under the territorial
authority of the military leaders.

In the Soviet Union, the area of operations had from the very
outset been limited as narrowly as possible by Hitler's order and
therefore - it comprised only the territory within the immediate
sphere of military operations until finally territorial control was
limited to the immediate combat zones, that is to say, to the area.
roughly 10 kms. behind the first front line. Outside this strip of
land the territories were placed under the administrative authority
of political agencies. Charges directed against the “military com-
manders” or “Wehrmachtsbefehlshaber” appointed in the individual
countries and territories are irrelevant in this connection, because
these officers are not included in the Indictment. This organization
of the administration shows that Hifler, as a result of his distrust
for the military leaders because of their attitude to the questions
of warfare and humanity, had quite consistently entrusted the
execution of the ideological and political struggle to the political

agencies and their executive organs.

The commanders-in-chief, therefore, held territorial authority
locally only insofar and as long as any particular area in enemy
territory was part of the area of operations, and consequently their
responsibility was limited in accordance.

But even inside the operational areas, all tasks not immediately
connected with the operations themselves were withdrawn from
the influence of the Wehrmacht and put under the responsibility
of completely independent political agencies. This included, for
instance, all measures of a political and police character, the eco-
nomic exploitation of the occupied territories, measures pertaining
to the realm of culture, and manpower problems. Apart from the
purely military operations on the front line there remained there-
fore as the task of the commanders-in-chief only military security
and the establishment of local administration within the areas of
operation.

Moreover, they were kept so busy in the areas of operation with
the tasks connected with the conduct of operations, the supplying
of their troops, and military security, that it was hardly possible
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for them to concern themselves with other tasks. It was their duty
to be with the units under their command in the area of operation.
Their planning and their care had to be devoted first and foremost
to the unceasing struggle, and to their troops. Those facts supply
the simple explanation of why it was possible to keep so many
things and measures connected with other non-Army agencies a
secret even in the areas of operation, and why they did not come
to the knowledge of the military commanders.

The Waffen-SS . units were subordinated to the commandmg
authorities of the Wehrmacht as combat units, exclusively for
fighting purposes and as regards their supplies. Regarding their
organization and persohnel, both from the point of view of discipline
and jurisdiction Reichsfiihrer SS Himmler alone had authority to
give-orders. All other organizations of Hitler, such as the Einsatz-
gruppen, Police, SD, Organization Todt, et cetera, received their
instructions and directives exclusively from their own superior
authorities, not from the commander-in-chief of the operational
sector. This regulation of authority and division of responsibility
practically limited the commanders-in-chief to directing the troops
under their command in the area of operations.

After having thus clarified the sphere of responsibility of the
military commanders, I now propose to turn to some special topics,
and by way of introduction I might say, concerning the documents
used by the Prosecution, that extracts from German directives
taken from their context often fail to reveal the real meaning of the
directives and lead to wrong conclusions. Other documents, in
particular some of those presented by the Russian Prosecution,
represent findings of certain commissions. No one can check the .
figures contained in these documents, for instance concerning
murders, particularly since all specifications concerning the exact
time when these crimes were committed and other substantial data
are missing. The actual number of dead does not, in itself, prove
that these dead were murdered by Germans.

Thus the seemingly crushing evidence of the Prosecution melts
away upon closer inspection, particularly when we consider that
these data were collected by numerous commissions in all countries,
and from hundreds of witnesses, over a period of several morths,
and that they include events which occurred not in one small area
placed under the authority of a commander-ln chief, but in vast
territories and over long periods.

In spite of great difficulties which the Defense had to overcome
in the collection of their evidence, I was able to submit to the
Tribunal very comprehensive Defense evidence together with ob-
servations and comments which I made so far as I was given an
opportunity. As I am again working under a time limit, it is
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impossible for me to exploit fully even part of this counterevidence.
I therefore propose to select only a few individual cases to which
I attribute special importance.

There is the Commissar Order, which plays an important part,
and which provided for the immediate shooting of political com-
missars. When Hitler first orally announced this order which he
alone had planned, in March 1941, he at once met with the strongest
inner opposition on the part of all the generals present, arising out
of their soldierly and human attitude. When all endeavors by the
generals, the Army High Command, and the Armed Forces High
Command to prevent the issuing of this order by Hitler had failed,
and the Commissar Order was issued some time later in writing,
the commanders-in-chief of the army groups and armies either did
not pass this order on to their troops at all, or ordered on their
own authority that it should be circumvented. They did so in full
consciousness of the danger that they might be heavily punished
for open disobedience in war to an order of the Supreme Com-
mander. The order on the preservation of discipline issued by the
Commander-in-Chief of the Army in pursuance of the Commissar
Order, had the desired effect. It gave the commanders-in-chief at
the front a loophole to act in accordance with their own conception.
Thus the military leaders achieved the result that the Commissar
Order was not generally executed within the army groups and the
armies. Ultimately, it was rescinded upon the energetic represen-
tations of the Chief of the General Staff, Zeitzler.

THE PRESIDENT: Is there any evidence in writing of that
rescinding?

DR. LATERNSER: Yes, Mr. President. That part of the evidence
is contained in the affidavits which I have presented, and the last
paragraph I read can be proved by Document 301-B.

THE PRESIDENT: You mean that there was, in writing, an
order by Chief of General Staff Zeitzler rescinding the order?

DR. LATERNSER: I think I have been misunderstood, Mr. Pres-
ident. According to the last paragraph which I just read, the Chief
of the General Staff, Zeitzler, as a result of his counterreports, was
successful in persuading Hitler to rescind the order. This is proved
by Document 301-B, which I have presented to the High Tribunal
and which is avaﬂable in a translation.

What more can be expected of the military leaders‘7 The order
did not emanate from them, they did not pass it on, they did not
execute it, they endeavored to have it rescinded, arid finally reached
their objective. Herein lies their Solidarity and their unanimity,
and precisely the handling of the Commissar Order is evidence

of the most conclusive kind that the generals’ attitude was beyond
reproach,
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In the same way, the directive concerning the restriction of the
administration of military justice in the East met with the oppo-
sition of the commanders-in-chief, who were present when it was
orally announced. It is due to the generals’ negative attitude that
Hitler gave up his original plan, which provided for a complete
elimination of the administration of military justice in the East,
and was content with certain restrictions.

In this connection, too, the additional directives issued by the
Cdmmander-in-Chief of the Army concerning the maintenance
of discipline are of the greatest significance. The commanders-in-
chief of the army groups and of the armies acted as a group in
accordance with the provisions of this additional order and took
vigorous measures in all cases where members of the Armed Forces
had committed offenses against the civilian population. In serious
cases they had death sentences passed and executed. Even simple
road accidents in which Russian civilians were injured were brought
‘before military tribunals, and the persons responsible were taken
to account. This is proved, among other things, by the evidence
given by Field Marshal Von Leeb. Here again, therefore, precisely
the officers included in the Indictment took steps to prevent the
full execution of one of Hitler’s orders, which was in contradiction
to their own principles. _

The attitude which the military leaders adopted with regard to
Hitler’s Commando Order was so unfavorable from the very outset,
that Hitler was not only compelled to draw up this order person-
ally, but also found it necessary to threaten exceptionally severe
punishment if his order was not executed. And still the commander-
in-chief in Africa, Field Marshal Rommel, destroyed the order
immediately on receipt because of his inner opposition to it. The
commander-in-chief in the West, Field Marshal Von Rundstedt, took
steps to see to it that the order was not carried out but circum-
vented. The commander-in-chief in the Southwest, Field Marshal
Kesselring, issued additional regulations which ensured treatment
of Commando troops as prisoners of war. As regards the Eastern
theater of war, the order was without significance anyway. These
examples clearly show that here again the military leaders found
ways and means to prevent the execution of the Commando Order
which was in contradiction to their soldierly conceptions.

The individual cases mentioned by the Prosecution should be
left out of account in this connection, since they are concerned with
individual acts which have already been the subject of special
investigations, or will be investigated later. But they do not in
any way reflect the typical attitude adopted by the military leaders,
which alone is relevant in this Trial

It seems to me that the following questions are also of im-
portance; could not the military leaders rely on the facts contained
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in this order being true? Were they not bound to assume that the
order had been examined, in its relations with international law,
before it was issued? Is this order absolutely inadmissible under
international law? Does it still come under admissible reprisals?
That will be ‘2 matter for the Tribunal to decide, if it attributes
some importance to this order of Hitler with reference to the
persons whom I represent.

As regards the treatment of prisoners of war, we have only to
examine whether the commanders-in-chief, in execution of a
common plan, ordered or criminally tolerated any kind of maltreat-
ment of prisoners of war in the areas of operations.

If, during the first period of the Russian campaign, the Russian
prisoners of war could not be accommodated and fed in accordance
with the provisions of the Geneva Convention, this is entirely due
te the fact that certain difficulties were at first unavoidable when
hundreds of thousands of men were taken prisoner. Although after
the end of the war the Allies were faced with similar difficulties
when all of a sudden great masses of Germans were taken prisoner,
the Allies will certainly not be prepared to accept a charge of
crimes against humanity.

Moreover the individual cases put forward by the Prosecution
have been invalidated or refuted by counterevidence from all
theaters of war. The military leaders in all theaters of war fore-
stalled possible éxcesses against prisoners of war by issuing appro-
priate orders and calling to account the persons responsible for
offenses connected with the treatment of prisoners of war. They
neither ordered nor knowingly tolerated any maltreatment or killing

of prisoners of war.

Partisan warfare, as a new kind of illegal warfare, was started by the
remnants of enemy -armies, or by rebels who were supported by their govern-
ments. They did not fight according to the customs of war, openly and bearing
arms, but acted clandestinely with all kinds of camouflage. This is clearly shown
by the Russian instructions for partisan warfare. In consequence the partisans
could not invoke on their own behalf the protective provisions of Articles I and II
of the Hague Convention on Land Warfare. Energetic German countermeasures
in the form of reprisals were thus “necessitated by the requirements of war.”
Thus the Germans issued special regulations for partisan warfare in 1942, and
a revised edition in 1944, The other orders issued in this connection, which
refer to “most energetic intervention,” or speak of “annihilation of the
enemy,” that is to say, annihilation of his combat force, were likewise the '
consequence of the treacherous methods of the partisans. They were only
intended to specify energetic intervention permissible from a military standpoint,
not to authorize atrocities and arbitrary action. That excesses were committed
in individual cases by the German froops was an inevitable reaction to the
bestial murders of German soldiers. i

But if the Prosecuiion go even further than that, and allege that the
military leaders took advantage of partisan warfare in order to exterminate the
civilian population of the occupied territories, this assertion is completely
unfounded. . :

Affidavit Number 15, made by General Ré&ttiger, to which the Prosecution
have resorted, and which they have drawn up themselves, has been perfectly
cleared up in cross-examination. The witness never received any orders concerning
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" partisan war which would have been incompatible with international law,. and
) he ccnfirms that military rules were observed even in this kind of operations.

The struggle against the partisans had, of necessity, to be bitter, owing to
their illegal methods of fighting. But it was to be conducted only with permitted
means. We are, therefore, concerned with necessary German measures of defense,
which were not in any way directed against the civilian population of the
occupied territories as such, and did not in any way have the extermination of
this population as an objective.

The most serious accusation lies, no doubt, in the assertion of
the Prosecution that the commanders-in-chief had full knowledge of
the tasks and the activities of the Einsatzgruppen, which were
allegedly under their command, and that they not only tolerated,
but even actively supported the execution of the tasks of these
groups. In this, the Prosecution relies on statements given by the
higher SS leaders Ohlendorf, Schellenberg, and Rode, as well as on
Document L-180. -

Is this not highly doubtful evidence? Can this evidence really
convey to the Tribunal the conviction that the generals of the
German Armed Forces offered their assistance in these most abomi-
nable mass exterminations? My answer is in the negative, and
I give it with the fullest conviction. The evidence given by the
witness Ohlendorf, under whose command thousands of Jews were
murdered, has been refuted by General Wohler's evidence in all
‘its essential points. Schellenberg, who occupied one of the most
influential positions in the most notoricus agency of Germany—the
Reich Security Main Office—and was one of Himmler’s friends,
cannot supply any real facts but gives us only assumptions. He
thinks he can assume that General Wagner was fully informed by
Heydrich in June 1941 of the planned mass exterminations. When
did this witness arrive at this incriminating assumption? Towards
the end of 1945 when he was taken into custody, and when he was
looking to his own .advantages. Under my cross-examination, he
was unable to indicate any facts from the year 1941 on which such
an assumption might be based, but he nevertheless made it—for the
first time in 1945.

‘Could General Wagner, a highly-qualified officer, who. gave his
life in connection with 20 July 1944, fighting against National
Socialism, have omitted to report this atrocious information to his
direct superior, Field Marshal Von Brauchitsch, with whom he had
particularly close relations for a great number of years, and fo
whom he had access at any time in his capacity of Quartermaster
General? This assumption is impossible—and Field Marshal Von
Brauchitsch confirmed this in the witness stand. _

Schellenberg, furthermore, believes that he can assume that the
Ic officers were informed about the functions of the Einsatzgruppen
in connection with mass exterminations at a meeting held in
June 1941. He is not satisfied with this assumption only, but he
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further assumes that these Ic officers informed the commanders-in-
chief. - This means that two ‘of Schellenberg’s assumptions, linked
together, are to furnish the proof that the commanders-in-chief had
knowledge of these planned mass exterminations.

And how did Schellenberg react in cross-examination to the
assumptions made by him? I submitted to him a sworn statement
by a man who was present at, the Ic meeting, in which General
Kleikamp expressly declares that there had been no mention of
planned mass extermination, which must cause Schellenberg’s
structure of lies to crumble. His reply was that it was not for him
tc decide upon the value of the two caths. He thereby places his-
assumption to the contrary, which is not founded on facts, on the
same level as the positive statement made by one of those present
at. the meeting, according to which no information was given on
the planned mass exterminations.

So much as regards Schellenberg’s evidence. I ask the Tribunal
to take full cognizance of the minutes of the cross—exammatlon of
this witness before the Commission.

The witnéss Rode, who is likewise a high-ranking SS leader,
also wished to make a charge. He asserted that the Einsatzgruppen
were placed fully under the authority of the commanders-in-chief,
but he qualifies this statement by adding “to the best of my knowl-
edge.” This strips the evidence of the witness of all its value for
the Prosecution. '

I now turn to Document 1-180, according to which the Com-
mander-in-Chief of Armored Group 4, General Hoeppner, allegedly
entertained particularly close co-operation with the Einsatzgruppen.

Is not the use of such a report highly dangerous to the finding’
of the truth, particularly since it only contains the views of ifs
author? Then, too, it does not contain any indication as to the
nature of this co-operation, or in what it consisted. The Einsatz-
gruppen and Kommandos, however, also had to carry out super-
visory and investigating functions, as has been proved, and only
~ these were known to the commanders-in~-chief. If there was any
co-operation at all, it could never have been in connection with
mass executions of Jews.

General Hoeppner, who also lost his life as a vicetim of 20 July
1944, would have been the very last man to lend his assistance to
mass murder. Is it really conceivable that a general who wants to
remove a political system even at the cost of his life because of
his special objection to its methods, should previously have taken
part in the mass murders committed by this very system? -

To my profound regret, I am unable to call Generals Wagner
and Hoeppner as witnesses; both of them had not conspired with
this system, but against it, and both sacrificed their lives thereby.
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It is rather peculiar to note that the Prosecution who easily turn
ironical whenever the defendants invoke the dead, are now them-
selves endeavoring to prove by citing the dead that the military
leaders had knowledge of planned mass exterminations and par-
ticipated in them; and the dead, unfortunately, are unable to protest.

In contrast to these inconclusive proofs advanced by the Pros-
ecution I have shown by numerous affidavits that

(1) the Einsatzgruppen were not placed under the authority of
the military leaders, which is also shown with particular clarity
by Prosecution Document Number 447-PS;

(2) General Wagner clearly expressed this to General Judge
Mantel; and that '

(3) the military leaders had not been informed of planned mass
executions.

The Tribunal will now have to decide whether it proposes to
give greater credence to the SS leaders Schellenberg, Ohlendorf,
and Rode, who are trying for the last time in their hatred to draw
the military leaders into their own disaster, than to the officers of
whom the Tribunal was able to obtain a personal impression.

Now as regards the other points of the Indictment, such as
“maltreatment of the civilian population” and “destructions and
lootings,” I propose to refer to my submission of evidence on these
points, which showed clearly that the military leaders intervened
‘most severely in all cases of offenses brought to their knowledge.

As regards the participation of military leaders in the deporta-
tions of workers, the Prosecution has been unable to submit really
conclusive evidence. The question concerning the shooting of
hostages must be left out of account in this Trial, because the
territorial military commanders in the occupied territories, insofar
as they ordered any shootings of hostages at all,. are not included
in the group of persons represented by me.

Owing to lack of time, I propose herewith to terminate my
observations on the war crimes and crimes against humanity. One
thing, however, stands out very clearly: The military leaders did
not act in execution of any plans having the object of committing
war crimes and crimes against humanity. On the contrary, guided
by a decent soldierly spirit, they conducted the war in a chivalrous
way, and knew how to prevent the practical execution of all orders
of Hitler which were not in keeping with their own conceptions.

It may, perhaps, strike the Tribunal that in all these observations .
I have only concerned myself with the field commanders of the
Army and with land warfare, not with the generals of the Air Force
and the admirals of the Navy, who are also said to belong to the
so-called group. I can only defend, however, what is being attacked.
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None of the submissions of the Prosecution concerning the commis-
sion of war crimes and crimes against humanity concern the
commanders-in-chief of the Navy or of the Air Force at all. The
cnly charge against the Navy, namely, that connected with the
directives for submarine warfare, is specifically directed against
the two Grossadmirale, who have assumed full responsibility for
their orders, while the naval commanders-in-chief in the field had
nothing to do with these orders at all. No charges have been
proffered against the commanders-in-chief of the Air Force. If
17 admirals and 15 generals of the Air Force are included in the
so-called “group,” this constitutes the most striking proof against
" the theory of the existence of this “group” and renders any special
defense of the admirals and of the Air Force generals superfluous.

The last count of the Indictment, that the military leaders had
rendered themselves guilty because they tolerated in practice
Hitler’s criminal plans and deeds, instead of revolting against them.
returns us again to the central problem of these proceedings against
the soldiers: the problem of the duty to obey. It has been repeatedly
stated that the Fiihrer order was not only a military order, but
that it had, over and above this, a legislative effect.

Thus were not the military leaders simply bound to obey the
law? If the duty to obey does not exist in the case of an order which
aims at a civil crime, it is because the order demands an action
directed against the authority of the State. But can there be any
question of a crime if the order requires action which is not directed
against the authority of the State, but on the contrary is demanded
by that authority? And even if we reply to this question in the
affirmative, what citizen of any country in the wiorld is in a position
to recognize the criminal natire of his action?

It is not sufficient, in order to ascertain guilt, that the Prose-
cution explain what the defendants should not have done—at the
same time, they should tell us what they might, ought, and should
have done, for any legal prohibition must also include a positive
directive. If I suppose that, in spite of the sovereignty of the
individual stafes, a legal obligation existed for the generals to act
in accordance with international law and moral requirements even
against the law of their own State, such a legal obligation could
only be affirmed if the corresponding action offered a chance of
success. After all, to allow oneself to be hanged merely to evade
one’s duties, to betray one’s country without any prospect of being
able to change matters—these things cannot be demanded by virtue
of any morality. After all there is no obligation for anybody to
become a martyr.

And what were the possibilities of negative or pos1t1ve action
against orders and law on the part of the indicted generals? What
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were the chances of success? The simple rejection of unlawful plans
or orders, be it by contradiction, warning, representations, objec-
tions, or the like, would have been in theory possible, but utterly
unsuccessful in practice. To a certain extent this remained in-
effective for the simple reason that the generals received no knowl-
edge. of many of the objectionable things. In the political and
ideological struggle, these methods were so carefully kept secret
from the generals, that they did not even hear about mass exe-
cutions, to say nothing of being able to prevent them. '

In the military sphere Hitler's closest assistants may perhaps
have been heard on the question as to how a resolution was to be
carried out militarily, but their opinions were never asked for as
to the resolution itself. ,

In the majority of cases the military leaders indicted before this
Court only learned of these decisions at the moment when they
were called upon to carry them out as soldiers. As far as possible .
they made objections. Before the Rhineland was occupied the
Commander-in-Chief of the Army, Baron von Fritsch, advised
against a policy which might produce a war on two fronts, as well
as against rearmament, and was dismissed. The Chief of the
General Staff, Beck, raised political warnings, and was relieved of
his functions. General Adam also opposed the intended policies,
and was discharged. The OKH opposed the offensive in the West
and the infringements of neutrality, and was eliminated. The
Commander-in-Chief of the Army remonstrated in connection with
outrages in Poland; the result was that the military agencies were
excluded from the administration of the occupied territories.
Warnings, objections, factual representations were never successful,
and in the majority of cases only produced the effect that Hitler
maintained his own opinions more stubbornly than ever, and
insisted on his order being carried out. If even the steps taken by
. the highest commanders thus remained without success, what could
the other indicted commanders of lower rank have achieved in this
respect?

A democratic politician might say that they could have resigned.
That is a practical possibility for a parliamentary minister in a
democratic country—a German officer could not resign. He was
bound by his military oath, which was a supreme obligation for the
veteran officer, more than for anyone else. A German general could
only ask for approval of his resignation. Whether that request was
successful or not was beyond his influence. Moreover, during the
war, Hitler prohibited any such request, and placed resignation on
the same footing as desertion. A collective request for resignation,
riot feasible anyway in practice, would have amounted to mutiny,
and would merely have served to bring compliant elements into the
leadership, but would never have had enocugh influence on Hitler
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as to cause him to change his policy, his orders, or his methods. The
attempts at resignation which were actually made by some Field
Marshals, and in particular by the Commander-in-Chief of the
Army in November 1939, were flatly rejected. The subsequent
dismissal was the result of Hitler’s decision. The resignation of the
field commanders would nevertheless have been their obvious duty
and would have to be effected at all costs if these leaders had been
faced with tasks in which, according to their conception, the honor
of the German nation had been at stake. But precisely these tasks,
among which I count the mass exterminations and the atrocities in
the concentration camps, were outside the sphere of the generals
and were even carefully kept secret from them.

Now, would open disobedience have been more readily possible,
and would it have offered greater chances of success? The American
Chief Prosecutor, in his report to the President of the United States,
expresses himself as follows on this point:

“If a soldier drafted into the Army is detailed to an execution

squad, he cannot be held responsible for the legality of the -

sentence he carries out. But the case may be different with.

a man who by virtue of his rank or the elasticity of the orders

given him; could act as he saw fit.”

This view was not shared by the generals. On the contrary, a
simple soldier’s disobedience is easily offset in its effect by punish-
ment, but the disobedience of a high military leader is liable to
shatter the structure of the Army, and even of the State itself.

If there is anything in the world that is indivisible, it is military
obedience. No one has defined the meaning and the character of a
soldier’s duty of obedience more correctly than the British Field
Marshal, Lord Montgomery. In a speech which he made at Ports-
mouth on 2 July 1946, he declared that as the servant of the nation
the Army is above politics, and so it must remain. Its devotion is
given to the State, and it does not behoove the soldier to change his
devotion on account of his political views. It must be made clear
that the Army is not an assembly of individuals, but a fighting arm
molded by discipline and controlled by the leader. The essence of
democracy is freedom, the essence of the Army is discipline. It does
not matter how intelligent the soldier is—the Army would let the
Nation down if it were not accustomed to obey orders instantane-
ously. The difficult problem of achieving strict obedience to orders
can only be mastered in a democratic age by the inculcation of
three principles:

1. the Nation is something that is worthwhile;

2. the Army is the necessary arm of the Nation;

3. it is the duty of the soldier unquestioningly to obey all
orders which the Army, that is, the Nation, gives him. :
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And the German generals—according to the opinion expressed
by the Prosecution—should not only have asked questions when
they obeyed the Supreme Commander and the Nation, but they
should even have rebelied openly!

Whoever wishes to render a just decision on this question ought
himself once to have been an army commander during a war, in
the front lines and in particularly serious circumstances, because
there is a great difference between the commander on a heavily
contested front line, who bears the responsibility for the life and
death of hundreds of thousands of soldiers, and an officer who has
no responsibility at the front line, or who is engaged only in a quiet
sector. If the military leaders nevertheless unceasingly defended
their soldierly conceptions and acted in accordance with them to
the limit of their possibilities, this attitude ultimately produced no
other effect than their complete elimination towards the end of the
war. This is proved by a short survey of the fate of the military
leaders:

Out of 17 Field Marshals who were serving in the Army, 10 were
relieved of their functions in the course of the war. Three lost their
lives in connection with the events of 20 July 1944. Two were
killed in action, one was taken prisoner, and only a single general
remained in service until the end of the war without being subjected
to any disciplinary action. Of 36 generals (Generalobersten),
26 were removed from their posts, from among whom three were
executed in connection with the events of 20 July 1944, and two
were dishonorably discharged. Seven were killed in action, and
only three remained in service until the end of the war without
being subjected to disciplinary action. Those who were subjected
to disciplinary action were highly qualified officers who had given
a good account of themselves in combat.

Let me recapitulate: : .

X (1) Military disobedience is and remains a violation of duty, in
times of war a crime punishable with the death penalty.

(2) There exists no duty to disobey for any soldier in the world,
as long as states with a sovereignty of their own continue to exist.

(3) Under Hitler’s dictatorship, open disobedience would only
have led to the destruction of the subordinate, but never to a repeal
of orders given.

(4) No class has made, through its highest representatives, such
great sacrifices for its conceptions as opposed to Hitler's methods,
as the circle of officers who are indicted before this Tribunal.

In view of the impossibility and the ineffectiveness of any passive
resistance, there would have remained only the method of violence,
rebellion, and coup d’état. Whoever contemplated this method had
to be aware of the fact that it would have to involve the removal
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of Hitler and of the leading men of the Party in such a way that
these men would be put to death. There was, therefore, at the
beginning of each coup d’état the inexorable compulsion to liquidate
Hitler and the leading men of the Party.

To the soldier this meant murder and disloyalty to his oath.
Even if it is demanded that the generals, for reasons of a higher
world morality, ought to have sacrificed their personal and military
honor, how could they have been justified in taking such action
against the will of the Nation, and when could such action have been
effected with good chances of success and for the benefit of the
people? After the incorporation of the Proteciorate, Hitler was at
 the crest of his successes and was considered by a great many
Germans as the greatest of all Germans. If Churchill said of him,
cn 4 October 1938, that

“...Qur leadership must have at least a fraction of the spirit
of that German corporal who, when everything around him
had fallen in ruins, when Germany seemed to have sunk into
chaos for all times, did not hesitate to march against the
formidable phalanx of victorious nations...”

is that not proof enough that the wrath of the German nation
would have annihilated the generals who would have laid hands on
Hitler? Were the generals to remove Hitler at a time when a
peaceful settlement with Poland was still a practical possibility,
whien it was impossible for the German people to foresee that the
war would actually come, and what consequences it would have—
.as they are today openly visible to all our eyes?

Then war did come, and it brought another and very decisive
obligation for the military leaders. Any rebellion in war would
have amounted to a catastrophe for the Reich. Even then, as long
as there were victories, no rebellion would have had any chance of
success. But when it became clear after Stalingrad that the fight
now had to be continued for the very existence of the German
people, the military leaders had even less of a moral right to bring
about a collapse of the front lines and the whole country by a
coup d’état. In those days, large sections of the German people still
believed in Hitler. Would the military leaders not have been made
responsible for everything that the German nation is feeling so
heavily today as a consequence of the capitulation? Can one really
consider a coup d’état, disloyalty to the given oath, and murder, as
a legal obligation of the soldier in the midst of a war for the very
life and death of the Nation? As Field Marshal Von Rundstedt said
in the witness stand: » ,

“Nothing would have been changed for the German people,

but my name would have gone down in history as that of the

greatest traitor.”
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To what extent any such attempt was condemned to failure is
. proved by the unsuccessful attempt on Hitler’s life on 20 July 1944.
Even the preparation of this attempt over a number of years and
the participation of men from all walks of life were not.able to
assure its success. How, therefore, could the 129 indicted officers
have successfully carried out a coup d’état?

Certainly, if they had been the united asspciation which the
Prosecution would so very much like to regard them, they might
perhaps alse have contemplated a commonly-planned: violent revolt;
but since they were not a closed organization, since they were not
politicians but “only” soldiers, they could do nothing on their part
to bring about a change of conditions. They could only obey to the
" last, in spite of the fact that they knew how desperate the military
situation was. The German military leaders found themselves
-hemmed in between their rights as men and their duties as soldiers.

As citizens of the State they might have claimed for themselves
the right to refuse service to a Fiihrer and a system which, the
longer the war lasted, proved to be more and more harmful. They
might thus have evaded their personal responsibility, they might
have—as the prosecutor puts it—saved their skins.” Perhaps they
would not now be before this Tribunal. But by taking such a
decision they would at the same time have let down their soldiers
who trusted them and for whom they felt responsible. Therefore
ithere remained for them as soldiers only the duty to fight. This
“duty” might, in a wider sense of the word, have consisted in
overthrowing the System. In war, however, this would practically
have amounted to nothing less than inviting defeat. No soldier could
take that upon himself. No military leader can for years demand of
his soldiers that they should give their lives, and then abandon his
post himself and go down in history as a traitor to his nation.

Thus there remained for the German military leaders only the
duty to ﬁgHt the enemy to the last. Confronted with the tragic
decision between personal rights and soldierly duties, they decided
in favor of their duties, and thus acted in the spirit of soldierly
morale. ) :

What other possibility would have remained open to them to
keep themselves and their soldiers free of criminal acts? There was
only a single possibility: circumvent criminal orders; evade them,
or transform them by additional orders in such a way that the
result was in keeping with the soldier’s sense of justice and decency.
This they did as far as possible in order to conduct the military
war, which alone was their business, according to the rules of
international law .and of humanity. If besides this the political and
ideological war was carried on by methods which have today
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exposed the German people to the .contempt of the world, the Ger-
man generals as a-group had no part in this kind of war. I have
now reached the end of my observations. I believe I have proved:

(1) That the 129 military leaders whom the Prosecution want to
indict were in no respect an “organization” or “group,” and repre-
sented even less a united will for the execution of criminal acts.
These men are not a gang of criminals.

(2) That the invented collective term “General Staff and High
Command,” with which the Prosecution designates these officers,
represents in reality a purely arbitrary combination of holders of
the most varied service posts from quite different periods and from
fundamentally different branches of the Armed Forces. Chosen
without any real justification and without legal necessity, it can

- only have the purpose of throwing deliberate slander on the institu-

tion of the General Staff, which has been taken as a model by so
many nations. What a slogan, indeed, for the international press:
“The German General Staff a criminal organization!”

I furthermore believe I have proved: - |

That the military leaders in Hitler’s state did not even have an
opportunity to participate in a political plan or a political con-
spiracy with the obiect of waging a war of aggression, and even
less to assist in it actively. They constantly uttered warnings, and
were finally themselves overcome by the political leadership.

1 believe finally to have proved:

That after the outbreak of war the military leaders engaged in
passive resistance against Hitler’s methods which disregarded the
rules of warfare and of humanity. They thereby in practice pre-
vented the commission of crimes against the rules of war and of
humanity as far as it was possible, and maintained as soldiers the
spirit of Christianity.

If individual officers among the indicted generals. have com-
mitted crimes, they will know how to account for themselves. The
group as a whole is not guilty of the crimes which were committed.
On the contrary, this circle of officers was one of the strongholds
of decent, humane, and Christian conception and action. Only an
observer who witnessed at close range the enormously difficult
situation in which every one of these men found himself, can do
justice to their attitude. All alone they had to settle the conflict of
their conscience, and could not seek assistance in the distress and
torment of their conscience by resorting to the members of a Par-
liament, to the editors of a free press, or to prominent influential
men of public life, as was possible for the military leaders of the
other side. It was precisely these men who were persecuted with
derision and hatred. They were openly, and still more in secret,
branded as “reactionary generals,” as “dust-covered knights of a
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medieval code of honor.” They, not the “great Hitler,” were made
responsible by Party propaganda for every military setback, they
were the traitors and saboteurs to whose sinister influence all
misfortunes were due. Without them, Hitler would have won his war.

The abysmal hatred of the mass murderers from the circle
around Himmler is persecuting them even to this very courtroom,
and endeavoring by lies and distortions to drag them down into
disaster. The prosecutor does not realize how much he contributes,
by his theory that Hitler was driven on by instigators and advisers
and that everything was ultimately the generals’ fault, to revive the
halo around Hitler, so that Hitler may one day appear, not as the
political criminal and the mass murderer of millions of people, but
as the tragic hero who was pushed into the abyss by the gray figures
who surrounded him. Does the prosecutor really wish to challenge
the judgment of history in such a way?

History has its own method of judgment. The summary kind of
judgment demanded in this case is practically unique in the history
of the world. There is in fact only one parallel, and it is both a
warning and a lesson. On 16 February 1568, a verdict rendered by
the Holy Office sentenced all inhabitants of the Netherlands to die
as heretics, with the exception of a few specially-named cases. The
Duke of Alba, who was devoted to his royal master in blind and
fanatical obedience, was appointed executioner for this mass verdict.
The judgment of history on this first great manifestation of the idea
of collective guilt is well known.

History will deliver its own judgment on the military leaders
with whom we are concerned here, and the German generals believe
that they will be able to hold their own in its verdict. Today,
however, we are concerned with the verdict to be rendered by this
International Military Tribunal. Let the Tribunal not neglect the
fact that the knowledge which it possesses today of the entire trend
of past events—both as regards their external course and their
background—was something these men did not have when they
made the decisions for which they are to be held responsible today.

" These men do not fear for their lives—their anxiety is concerned
only with justice. May it please the Tribunal of Nuremberg to
render a verdict which, as I said in my opening remarks, is unin-
fluenced by the passions of everyday life, far removed from blind
hatred and vengeance and the petty instincts of retaliation and
which, standing out pure and unfalsified in the face of eternity and
of a better future of the nations, is nothing but just!

THE PRESIDENT: The Tribunal will adjourn.

[The Tribunal adjourned until 28 August 1946 at 1000 hours.]
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TWO HUNDRED
AND THIRTEENTH DAY

Wednesday, 28 August 1946

Morning Session

SIR DAVID MAXWELL-FYFE: My Lord, might I mention the
letter from General Warlimont which we discussed yesterday in
connection with Dr. Laternser’s application to call Colonel Biirker.
My Lord, the Prosecution had the opportunity of considering the
letter and they are quite prepared to admit that the part of the
letter which relates to Colonel Biirker, that is, Division “A” of the
letter, contains what Colonel Biirkker would say if he were called.
We are quite prepared to make the admission or stipulation which
your Lordship suggested yesterday. The other parts of the letter,
“B” and “C,” relate to a statement of General Warlimont himself,
and a statement of a Major Meier. Dr. Laternser has not made
‘any application with regard to these parts and he is quite prepared
that they should not be read. Dr. Laternser is prepared to agree
with our suggestion that the first part relating to Colonel Biirker
be treated as the evidence that Colonel Birker would have given
if he were called.

THE PRESIDENT: Then perhaps you will read Paragraph “A”
of the letter?

DR. LATERNSER: I shall read from a letter from General-
Warlimont: '

“Nuremberg, 23 August 1946. To Attorney Dr. H. Laternser.”
I shall leave out part of it and I begin at:

“(A) About 10 or 14 days ago, early in the morning, there
came to see me in the generals’ camp at Dachau a colonel of .
the General Staff of the former German Army, Biirker, who
is also detained there, and whom I have known for many
years. He told me that he had learned from the radio news
the evening before of the Russian accusation against the
"OKW for alleged preparation of bacterial warfare. In this
‘connection he recollected an incident during his short
activity as Chief of the Organization Department of the Armed
Forces Operations Staff, which he related to me more or less
as follows:...”
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And now comes a direct quotation:

“In the autumn of 1943, probably in late September, there
came to see me in my office three gentlemen who were
unknown to me. One of them belonged to the Army Medical
Inspection, and the second presumably was from the research -
office of the Army Ordnance Branch; as to the third I can no
longer recall his name nor to which office he was attached.
They explained to me that in their opinion research work
for countering any bacterial warfare from the enemy side
was no longer adequate. Their mission, which was exclusively
limited to research for defense purposes, would have to be
extended. They were convinced that it was essential to
exhaust every possibility, even to the extent of a counter-
attack- which might be contemplated. The gentlemen urged
me to discuss this with the Chief of the OKW (Keitel). I
had only just taken over the position of Chief of the Organi-
zation Department at the beginning of September 1943, after
2 months’ preparatory training with my predecessor, Colonel
Miinch (who was killed in action), and up to then had ‘not
heard anything at all about this matter. When making my
next report to the Chief of the OKW I brought up the matter.
He was extremely angry, and said to me in an unusually
sharp tone, ‘That was forbidden a long time ago and there
‘can be no question of such a thing,” or words to that effect.”

THE PRESIDENT: Dr. Kubuschok.

DR. EGON KUBUSCHOK (Counsel for the Reich Cabinet):
Mr. President, Gentlemen of the Tribunal: The proceedings which
the Prosecution proposes to conduct against the organizations are
in' many respects an innovation. For the first time organizations
with millions of members stand ‘before the judge of a criminal
court, for. the first time a judgment is awaited with respect to the
civilian and military leaders of a state. This brings to light the
importance as well as the complexity of proceedings of that kind:
It therefore follows that it is the duty of counsel for each organiza-
tion to deal generally with all the factual and legal problems of
these proceedings.

The Prosecution base their indictment on the hypothesis that
according to general principles of law there exists a collective
criminal responsibility, and that in consequence a criminal condem-
nation of a group as such is also possible. They attempt to justify
this criterion of law by examples from the penal laws of various
civilized countries; it becomes clear, however, that none of the
examples mentioned amount to a criminal condemnation of the
organizations as such, but only to the condemnation of the
individual because of his membership in an organization declared
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criminal. Nor could it be otherwise. Criminal responsibility can
only apply to an individual. All criminal law is based upon the
concept of guilt, the recognition of a criminal act as such, and the
firm determination to carry out this act. Only the individual has’
. the faculty to recognize and to form a will, and therefore to have
-a concept of guilt.

It is a different matter whether, as a result of the developments
of our age, responsibility of the organization is established for the
‘domain in which, because of its very nature, it is bound to harm
the interests of the state. We are here concerned with infringements
of administrative order, not with the domain of criminality rooted
in ethics. Laws were created to prevent these infringements, to
punish the organizations as such because of their responsibility
in producing pernicious effects and to do so by means which can
be applied to the organizations as such. A punishment under -
administrative law, or a fine because of prejudicing state interests
by an organization, is practicable, and for the sake of expediency
the laws of various countries have regulated it. This procedure is
based on a merely objective establishment of the facts as distinet
from an examination of the question of guilt, which is not possible.

Using this as a starting point, we must examine what the signif-
icance is of the conviction which the Prosecution has demanded.
First of all this requires an establishment of the facts of historical
portent. Furthermore, the establishment of the criminal character
of the organization represents a retroactive outlawing of the
organization, which in the meantime has been legally and actually
dissolved; and, what is more, it includes all members of the
organization. Such a declaration of criminality involves them ali,
and by its effect, to use Mr. Justice Jackson’s words, the “bad”
elements are segregated from the “good” elements.

Finally, and this is the decisive and at the same time the most
problematical implication of such a declaration: by virtue of Control
Council Law Number 10 it creates to a large extent the establish-
ment of guilt for the individual member, The Contrcl Council Law
Number 10 is as yet a skeleton law, so to speak. Article IId
provides that membership in an organization declared criminal by
" the Tribunal is liable to punishment. Once the Tribunal has given
such a judgment, the former gap in the criminal provision is filled.
The name of the convicted organization then, so to speak, becomes
part of the wording ‘of the penal provision. The criminal nature
of the organization is now no longer a characteristic of the facts.
Therefore, there is no need for the individual perpetrator to know
of this characteristic of the organization. The criminal action now
to be adjudicated by the court of the Control Council Law arises
from the mere fact of membership. Therefore, only the objective
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and subjective elements of membership as such are subject to
adjudication by the Court. The individual member who in this
Trial is called to account is faced with an incidental decision
already reached, which deprives him of all other subjective and
objective pleas which do not concern his membership as such. When
the question of his guilt comes up, he can no longer plead that
he did not know of the criminal aims of the organization, that he
did not foster them, no longer advance motives for his entering
into the organization or remaining a member of if.

The incidental determination goes even further and affects the
very substance of Article II, Figure 2e, of the Control Council
Law, according to which each member of an organization declared
criminal also shares the responsibility for all the crimes which the
condemned organization is charged with having committed.

In actual fact, the conviction of the organization constitutes a
conviction of the individual member who belonged to the organiza-
tion. The fiction of criminal responsibility of the organization thus
brings about what no system of criminal procedure which has ever
existed has so far recognized: the guilt of the members is abstractly
disassociated from them, and transferred in toto to the organization,
with the result that, the guilt of the organization having been
established, it is no longer necessary to furnish complete proof of
the guilt of the individual member.

If one considers these consequences and the inescapable effect
which the declaration has of proscribing all members, the definition
of “criminal character” to be applied by the Court to the organiza-
tion because of the absence of legal provisions can have but one
result: the individual member will of necessity be included in the
Court’s argumentation; the concept of the organization can be
understood merely as the sum total of individual members. This
means that the procedure for the determination of guilt now
advocated must be dealt with as a procedure against the individual
members, not against what is abstractly termed an organization.
- This recognition gives rise to the difficulty of the present
proceedings which, according to the statement made by the Prosecu-
tion, are expected to facilitate the procedure of the subsequent
trials; but according to the generally adopted viewpoint of the
individual guilt of the perpetrator, this actually means the shifting
of the determination to another court. It is true that this Court
has an advantage arising from the fact that, because of its connec-
tion with the proceedings against the 21 major defendants, it can
with greater ease and with more uniformity form an idea of the
actual basic questions. To shift basic decisions to a court which
of necessity must take a global view of all the historical events
is in itself a laudable thought, but one should not ignore the
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limits of what is possible in practice. If the Court had merely been
given the task of determining historical events and of judging
whether a group of members of the organizations indicted partici-
pated in them, this task could be solved with comparative ease. In
this case, however, the Court is given the task of making a declara-
tion on the total aims and the total results of the activities of an
organization, a declaration which in the light of the foregoing must
take into consideration the Knowledge, will, and action of each
individual member of the organization. This gives rise to the
difficulty of finding a basis for a judgment which is in accordance
with the wording of the Indictment.

Another general legal viewpoint cannot be omitted in order to
arrive at the definition of the concept of “criminal organization.”
By the pronouncement of proscription, already inherent in the
verdict, and by the incidental determination, which is to be valid
for the subsequent proceedings, the proceedings affect each member
‘of the organization. Because of his membership he is to be out-
lawed and punished. The law which retroactively declares
punishable the membership in the organizations under discussion
is undoubtedly a new law. The legal aspect of the retro-
active law has already been dealt with in the proceedings
against the 21 individual defendants. The Prosecution at that time
‘declared that in applying a retroactive law there was justification
for including actions which the perpetrator at the time.of their
commission knew to constitute an infraction of the general moral
and ethical laws, or universal laws. However, the case is different
when it comes to the indictment of the organizations. The judg-
ment is not now concerned with the fact that an individual per-
petrator committed a criminal act regardless of his awareness of its
general condemnation, although at the time of commission a law
against it did not exist. The point now to be decided is whether
a person incriminates himself by being a member of an organiza-
tion. Assuming that the organization in question actually had and
carried out aims which were contrary to the general law of ethics
or to universal laws, this does not of itself establish that the
member of the organization was aware of his guilt by becoming a
member or continuing to be a member. An organization can be
criminal, or its activities can be criminal, but it does not
necessarily follow that the individual member who joins it
or remains in it, even though he may have knowledge thereof,
must under all circumstances take upon himself the guilt of those
who set the criminal aims and were active in carrying them out.
This becomes particularly evident in the case of an organization
whose purpose was originally legal and which subsequently set
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for itself and pursued a goal partly or entirely illegal. A member
who still remains in it may do so from various motives, not
‘necessarily immoral ones. It is quite conceivable that such a member
- resolves to remain in the organization because he believes that in
so doing he may be able to influence the execution of the illegal
aims, that is, either to prevent them totally or partly, or at least
to attenuate them. In regard to the criminal deed with which he is
charged, arising from the mere fact of membership in the organiza-
tion, such a member is not aware of a criminal or even a moral
wrong. He can judge his membership in the organization merely
in the light of the law which was in force at the time when his
action was committed. This can only be the law of his own country.
A member can bé incriminated only on the basis of what the laws
and jurisdiction of his country have established in terms of criminal
responsibility arising from membership in organizations. I there-
fore must confine my discussion to that which so far was known
abstractly to a German national about the law and jurisdiction in
connection with that question: There are very few German penal
laws which deal with criminal membership in an organization.
In his speech of 28 February 1946 Mr. Justice Jackson discussed
these laws. All these laws govern only-. individual proceedings
against a member.

The established opinion of German jurisprudence and adjudica-
tion on Articles 128 ‘'and 129 of the Penal Code, and other similar
provisions of law dealing with the ‘question of membership, is that
formal membership is not sufficient to establish the facts involved
in a case of criminal law, but rather continued activity to achieve
the illegitimate aims of the organization. The member must prove
his membership in the organization by his deed, and he must
consciously further the illegitimate aims by his actions. It is not
deemed sufficient that the member, having knowledge of the
illegitimate aims of the organization, should outwardly proclaim
his membership, thereby expressing his approval of the aims
endorsed by his membership, but he must participate in the achieve-
ment of the aims by his own activity in the organization. Therefore,
according to German law, it is immaterial whether the outward
appearance of his membership can be construed to mean that he
approves of the aims of the organization and thus possibly enhances
in any way the reputation of the organization before the world.
This eliminates all cases where proof of the knowledge of criminal
aims or of active participation by the member in the achievement
of these aims is not forthcoming; also it particularly eliminates
those cases where the member disapproved of the aims and did
everything in his power to prevent the  achievement of the aims,
or at least to mitigate them.
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A ‘member of an association could therefore, if he had moral
unobjectionable reasons for joining or remaining in an association,
rely on this abstract German legal principle. Therefore a retro-
active law which makes the simple fagt of membership punishable
cannot possibly furnish the justification sought by the Prosecution
in the case of individual defendants. Here there is no infraction of
a general legal disposition or general moral principles which
originally must necessarily make him conscious of the illegality of
his conduct. Such a violation is, provided the reasons for becoming
or remaining a member are not morally objectionable, not estab-
lished. In order to establish the concept of “criminal organization”
underlying its judgment, the Court must take into consideration
the knowledge and activily of the individual member. It must be
established that through his membership in the organization the
member approved of its' criminal aims, and actually advanced them
by his own activity. In defining the criminal concept it will have
to be borne in mind that all crimes mentioned in Article 6 of the
Charter concern unlawful warfare, and that especially the crimes
against humanity, Article 6 (c), must be connected with the planning
or execution of such a war.

In summarizing I should therefore like to establish the following:
An organization can be declared criminal only if all the individual
members conceived a common plan for an unlawful war, or if they
joined in a war which gave rise to the crimes willed by the plan-
ners, as stated in the Charter. The individual members not only
must have joined the organization with such knowledge, but they
also must have consciously advanced these aims by their activity.
I do not deny that the Tribunal faces a very difficult task in
connection with this legal argumentation. In my deduction I started
out from the Prosecution’s concept that the proposed declaration
would also comprise the question of guilt of the individual member,
and that in subsequent proceedings such a member is reduced
merely to the objections which refer to the fact of the membership
itself. An absolutely necessary consequence of this concept is
that the Tribunal will have to apply its decision to the sum total
of cases of individual members, in order to prevent the decision
issued from embracing also the verdict of guilty against all individ-
ual members without an individual examination of the question
of guilt having been carried through for each individual, whereby
the innocent in fact would be declared accomplices indiscriminately
and without having been heard. The only means to avoid this would _
be for a modified verdict merely to establish objective historic
events without thereby at the same time taking a decision as to
the individual member and his subjective guilt. It is quite clear to
me that such a modification would give rise to legal scruples with
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regard to the Law of the Control Council. As it is, we can approve
of such a solution only if the Court can eliminate these scruples
and actually guarantee thereby that in later proceedings the case
of each individual member be examined to the extent which I have
mentioned. If the organization in the last analysis is conceived as -
representing the bulk of the individual members, this will lead to
the conclusion that the shaping of its purpose presupposes a general
expression of the will of all members. Without the totality of the
members, a change in the purpose of an existing organization cannot
be realized. All members must at least know the new aim and
must be determined to sponsor it. Otherwise, if this new aim be
a criminal one, the previous legal organization would be split in
two, one with legal tendencies and another with criminal ones. It
would then be impossible to declare the entire organization to be
a criminal one.

Furthermore, the question is to be examined as to whether
it is sufficient, in establishing the criminal character of an organi-
zation, that a further criminal purpose be added to a hitherto legal
one. Here also my previous conclusion should be considered that
the definition “criminal” must comprise the total aim of the organi-
zation as a body. Should the criminal purpose be only a part of
the aim and sufficient to allow the whole of the organization to
be declared a criminal one, the legal aim would be simultaneously
discredited by this general definition. Would not then even those
acts which were committed for the purpose of the fulfilment of the
legal aims, be illegal ones as acts of an entirely criminal associa-
tion? In respect to the case of the Reich Cabinet it seems impossible .
to me to declare this institution as such to be definitely criminal,
whereas at the same time there can be no doubt that at least the
legal acts were fully legal in their effect. The legislation of the
Reich Cabinet since 30 January 1933, which comprises all state
administrations, has still today its predominant legal force. It
would be an absurdity to consider these legislative acts as valid, if
the aim of the Cabinet was unrestrictedly criminal. Another.
presupposition for the declaration proposed by the Prosecution, which
we must consider, is the freedom to join the organization, freedom
which must not only be present at the joining of the organization,
but also particularly at the changing of the original aim when re-
maining in the organization. It must therefore be actually examined
whether the right to remain in the Cabinet voluntarily was always
conceded, or whether the legal and actual conditions abolished that
right, at least from a certain date onwards. .

Finally the question must be examined as to whether there
existed throughout a cohesive connection between the persons who
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are indicted as members of the Reich Cabinet. Only such a connec-
tion would justify any acts charged to the Reich Cabinet being
.considered as having been committed by the Cabinet as a whole.
This problem is already evident, because the Prosecution, who for
their part also generally consider a cohesive co-operation of the
members of the organizationtobenecessary, have legally established
the unity of persons which they designate as “Reichsregierung” by
the criterion of the right to participate in the meetings of the
Cabinet. As these Cabinet sessions were discontinued in the course
of time, it remains to be examined whether afterwards, in their
stead, there was any other tie which bound the members in the
same way in the performance of the activity under consideration
by the Prosecution. Starting from these general considerations
dealing with the organizational  problem as such, and the special
problem of the case of the Reich Cabinet, the result of the evidence
must now be examined in order to establish whether the require-
ments for a sentence exist as argued.

First, I wish to turn to the numerical limitation of the circle of
persons indicted. The Prosecution start from the right to participate
in the Cabinet sessions. They thereby suppose that the criminal

- activity assumed by them took place within the framework of the
personal connection afforded by the sessions. They overlook, how-
ever, the fact that a number of persons mentioned in Appendices A
and B of the trial brief were merely entitled to participate in those

- deliberations of the Cabinet sessions which concerned their own
administrative sphere. The Prosecution obviously desire to stress
the resolution of all the participants, particularly in matters of
general politics, so that those members who were entitled to attend
“the consultations only occasionally and in part must, as a matter
of course, be excepted from the organization in question. I therefore
refer to Appendices A and B, where the Prosecution have stated
the extent of the right of participation for each of the persons
mentioned. .

With reference to Appendix B, I should like to state that the
commanders-in-chief of the Wehrmacht branches, that is, Fritsch,
- Brauchitsch, Raeder, and Dbénitz, were only entitled to participate
in Cabinet meetings on the basis of the Fiihrer directive of
25 November 1938, that is to say, not generally. With reference to
the legal point in the case of Keitel I refer to Dr. Nelte’s final
speech. Schirach also had the right to participate only .when his
sphere of activities was involved. In the case of Axmann this is
shown correctly in Appendix B, but in the case of Schirach it has
been overlooked. In this respect, therefore, we have to supplement
the list in Appendix B with reference to Fritsch, Brauchitsch, Raeder, -
Doénitz, Keitel, and Schirach. In addition to the above conclusion,
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I believe that Reich Commissioner Gereke’s right of participation
was also restricted. Moreover, this case seems equally worthy of
mention because Gereke resigned already in April 1933.

In this connection those who, while they had the right of participa-
tion in the Cabinet sessions, had no voting right and were only
present for information, should also be mentioned. In this category
were the Chief of the Press, Dietrich, and State Minister Meissner.

The question of the voluntary status of membership in the Reich
"Cabinet cannot be answered uniformly. In dealing with the
question of voluntary entry into the Cabinet, those cases will
particularly have to be considered, in which state secretaries who
previously did not belong to the circle of persons included by the
Prosecution were, through the resignations of the ministers over
them, immediately entrusted with the conduct of ministerial affairs
and thus entitled to participation in the Cabinet sessions. To a
certain extent their entry into their new post must be considered
as part of their civil service career.

The question of a member’s remaining in the Cabinet must be
judged differently according to the time. Legally, the following
must be borne in mind in this respect: According to Article 11 of
the Reich Minister Act of 27 March 1930, the Reich Ministers could
ask for their release at any time. An alteration of the legal position
could already have occurred by virtue of the Ministers’ Allegiance
Act of 17 October 1934, which is Document Number 22. According
to this, the ministers had to swear allegiance and obedience to
Hitler. A letter of resignation could be construed as a breach of
allegiance and obedience and therefore be considered legally in-
admissible. The question can however really be left at that. The
legal consequences deriving from the ministers’ oath are in any
case expressly and legally established by the German Civil Service
Act of 26 January 1937 (2340-PS), which was put into effect on
1 July 1937. By this law the Reich Minister Act of 27 March 1930
was cancelled. Article 161 stipulated that the Reich Ministers could
now be discharged by Hitler alone.

Legally, therefore, it was no Ilonger possible for a Cabinet
* member to resign after 1 July 1937. It will be objected that never-
theless cases occurred where Cabinet members obtained their
release. The cases of Gereke, Hugenberg, Papen, Schmitt, and
Eltz von Riibenach are prior to this time and must therefore be
excluded. : -

In- the subsequent period various Cabinet members endeavored
to resign. They mostly failed, as we have heard on many occasions
during the hearings of the individual defendants. Many only
succeeded in being discharged from their department while being
provided with a new title or a new office, so that they again came
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within the category of. persons implicated by the Prosecution. Darré
was relieved of his official functions and even expelled, but could
not obtain his official dismissal as minister. Schacht had for that
reason been preparing to break with Hitler for a long time, which
brought him into a concentration camp; State Minister Popitz was
executed as a participant in the plot of 20 July 1944,

Thus we see that in spite of the legal position, it was actually
not possible for a member of the Cabinet to resign against Hitler’s
will. Even ‘the Prosecution admit that, apart from the voluntary
status of membership, a cohesive co-operation of the members must"
be established in order to consider the Reich Cabinet as an organiza-
tion or group within the meaning of the Charter.. They hold that
this cohesive association can be seen in the Cabinet meetings and
the circulating procedure. I shall show by the following that there.
was no such collective co-operation among the members of the
Cabinet, and that as time went on there was even a definitive
split in the Cabinet. The evidence shows that three interlocking
factors brought about a split in any internal cohesion of the Cabinet.
These three factors are as follows: _

(1) The development of Hitler's absolute domination, which
increased until it became an absolute dictatorship;

(2) The establishment of superior and subordinate offices among
the Cabinet ministers originally possessing equal rights within the
Cabinet, through the authority to give orders conferred on the
plenipotentiaries, special delegates, et cetera;

(3) A carefully guarded secrecy which precluded the individual
‘minister from gaining any knowledge outside his department, and
thus made any super-departmental co-ordination impossible.

In this connection it is necessary to consider historically the
state of affairs as it developed, and to find the reasons. Until 1932
one might feel inclined to assume that the Reich Cabinets displayed
a certain “cabinet solidarity.” At that time Cabinet meetings were
continuously taking place, during which all bills as well as differ-
ences of opinion on questions which affected the sphere of several
ministers were submitted for consideration and decision. Resolu-
tions were passed on the majority of votes. Even at that time and
at that stage of practice and knowledge the idea of a collective
responsibility of ministers was rejected. In the authoritative Manual
of German Constitutional Law (Handbuch des Deutschen Staats-
rechts) by Anschiitz and Thoma, the well-known lecturer on con-
stitutional law, Baron Marshal von Bieberstein, Wrote in 1930,
-Page 529; I quote:

“General principles throw a most doubtful hght upon the

affirmation of collective responsibility for majority decisions

because, especially in jurisprudence, one can only talk of
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responsibility in regard to rational beings. An established
state practice in the sense of such an affirmmation cannot be
proved for the Reich; on the contrary, the competent ministers
make themselves personally responsible....Above all, Ger-
-man political practice does not know the principle of ‘cabinet
solidarity’ as admitted abroad, especially in England, which -
involves a collective liability for all individual actions ...”

This denial of a collective liability holds good not only for the
responsibility of the ministers to the Reichstag, but also in the
proceedings before the State Tribunal, before which the ministers
could be indicted and sentenced for. their activity, much in the
same way as the English “impeachment.”

Moreover, at that time already a restriction was placed on the
passing of resolutions by the Cabinet, and thus on the free decisions
of the ministers, by the right of the Reich Chancellor to determine
the policy for which he then bore the sole responsibility. There
were no discussions and consultations about these directives of the
Reich Chancellor; they were binding upon the ministers. Bieber-
stein wrote about this in his thesis, on Page 528:

“The situation is different as regards the encroachments
which . .. his (the minister’s) free decision suffers through the
binding force of the Chancellor’s directives. Since it was
his duty to conform with these, his position was similar to
that of a' subordinate in the hierarchy of authorities in regard
to the orders of a superior; thus he himself was not able to
examine whether in his conduct he was complying with duty,
and the result was that he could only shew that he had acted
in accordance with orders, and not whether he had acted
rightly. Thus the responsibility is shifted to the person giving
the orders.”

This was equally true of the proceedings before fhe State Court,
the German “impeachment.”

Thus we have to admit that, already in a period of a purely
democratic German form of government and state procedure,
“cabinet solidarity” did not exist in spite of regular Cabinet meet-
ings, and that the ministers certainly did not work in cohesive co-
‘operation as soon as at the Cabinet meeting the Reich Chancellor
asserted his right to determine policy.

For the period prior to the establishment of the Hitler Govern-
ment, it will further have to be considered that the government
authority had slowly devolved upon the person of the Reich President
by the application of the Emergency Decree Law. "Already at that
time the normal legislative body, the Reichstag, was enacting laws
cenly to a diminishing extent; the decisive laws were being issued
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by the Reich President on the strength of the Emergency Decree
Law. The ministers, therefore, were no more than advisers of the
Reich President. It is a symptom of this development that the
Papen Cabinet had already beew established purposely by Hinden-
burg as a Presidential Cabinet, whereby the Cabinet was composed
of people in whom Hindenburg had confidence, and whom he had
appointed as departmental ministers. The position of the Reich
Chancellor - therefore gained considerably in importance, because
neither the ministers nor the Reich Chancellor had been appointed
as exponents of the parties, with the result that their position with
relation to the parties was more independent than had been the
case previously. The Reich Chancellor was the liaison man between
the Cabinet and the Reich President. It was this position in partic-
ular which gave him a distinct superiority over the other ministers.

That was the situation when Hitler became Reich Chancellor. In
its early stages his Cabinet also was a Presidential Cabinet, which
depended on the confidence of the Reich President and his
Emergency Decree Law. Up to the time of the passing of the
Enabling Act of 24 March 1933, all laws were issued on the strength
of the emergency powers and therefore were under the re-
sponsibility of the Reich President.

The Enabling Act was the decisive factor in the further develop-
ment. The legislative powers were now transferred to the Reich
Cabinet. These were not conferred on Hitler personally but on the
Reich Cabinet. I do not claim that the Reichstag of that time already
regarded Hitler as the Reich Cabinet. But it is certain that the
Reichstag was influenced by the system of emergency decrees which
had been the Government’s policy for a long time. Therefore by
its nature this new emergency legislation created by the Reichstag
had no other purpose than to legalize this state of affairs for a
future emergency. Thus a Reich Cabinet whose inner structure
and working methods had been shaped during the time of the
Presidential Cabinet came to hold power. It is true that the sole
responsibility, such as was assumed by the Reich President when
passing the emergency decrees, was not transferred to Hitler. Yet
to a certain extent he filled the gap caused by the elimination of
the Reich President. This became apparent to the outside when
the Reich President’s right to sign laws was transferred to him. To
this was added his right as Chancellor to determine the basic guiding
principles of policy. Both factors together doubtlessly resulted in
a considerable strengthening of Hitler’s position and power in
the Cabinet over and against his ministers. The seeds for his later
autocracy had been sown.

At first this was not clearly manifest in the working methods of
. the Cabinet. True, resolutions were no longer passed, but objections
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by the ministers were taken into consideration, which in indi-
vidual cases led to the withdrawal or modification of radical bills.
Nevertheless the Reich Chancellor’s right to determine the prin-
ciples of political directives was already more manifest. Hitler
laid claim to this right for himself and made it clear that the re-
sponsibility was his alone. But more important than this develop-
ment within the Cabinet were the.influences from outside. The
Party now set to work and took upon itself everything the Govern-
ment was careful to refrain from doing. The boycott of the Jews
and the smashing of the trade unions were measures taken by the
Party. The ideas of the Party began to take hold of the masses.
They undertook what the Party liked to term a “revolution.” The
witness Gisevius has summarized this development in the following
terms, which are taken from his book, Pages 141 to 143:

“It is not individuals that espouse the cause of National
Socialism; it is the masses which are'roused. Because nobody
wants to lag behind events, all strive together to outstrip the
revolutionary development by a short lead. These easily
swayed impulses, this irrational spiritual upheaval of the
masses - can . alone explain the Nazi co-ordination which
occurred in the early summer of 1933 with sudden intensity,
although voluntarily and spontaneously.... As a mass they
create a new will, open up a new road.”

This movement also gripped the old political parties. They dis-
solved themselves voluntarily. They went even further; they
assured Hitler that their former members would loyally collaborate
with the National Socialist State; they called upon their former
members to do so. The Bavarian People’s Party

.cleared the way for every former member of their
party to collaborate in the construction of the new Germany
under Adolf Hitler’s direct leadership.”

The Catholic Party by its dissolution—I quote—

.enabled ifs supporters to put their forces and ex-
perience unreservedly at the disposal of the national front
under the leadership of the Reich Chancellor for positive
collaboration in the consolidation of our national, social,
economic, and cultural life, and to work for the reconstruc-
tion of a state order based on law.”

Even the Social Democrat Party partly - followed, when the
provincial committee of the Social Democrat Party of Wiirttemberg
suggestexd to the holders of their mandates

.to carry on their activity in such a way as toleave
no doubt as to their national sentiments or their good will to
support Germany’s new political structure according to the
plans of the national revolution.”
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The attitude of the masses, similarly influenced, is reflected in
the results of the Reichstag election of 12 November 1933, in which
over 90 percent of the electors voted for the NSDAP. I am aware
of the fact that the correctness of these election results and the method
of carrying out the election have been questioned. Whatever may
have happened in regard to influencing and falsifying the
election, one thing must have been clear to any impartial observer
of the conditions prevailing at that time: that such manipulations
can hardly have been of such significance that they could by them-
selves have brought about an overwhelming majority. It cannot
be denied that in the conditions as they were at that time the
majority of the voters, in the hope of bringing about a change of
the existing difficult situation, put their trust in the Party, in which
they believed they already saw the partial success of its economic
. measures. If one considers how the ideas of the Party had taken
hold of the masses, and how the idea of the Party centered around
the personality of Adolf Hitler, the result of the voting and the
public feeling at the time was in itself a confirmation of the leader-
ship idea. The vote was a carte blanche for the Supreme Party
Leader, the Leader of the Cabinet, the Reich Chancellor.

By this development, Hitler’s claim to power was strengthened
on the one hand, while on the other most of the Cabinet members
did not feel that they ought to prevent such a development. These
considerations may also have been influenced by the realization that
they could not effectively oppose Hitler’s seizurc of power. In the
main one restricted oneself, therefore, to seeking to avoid a radical
development and, as far as possible, to render less rigorous those
changes made outside the state apparatus. Thus we see legislation
clearing up a situation created from without, giving it legally a
more moderate orderly form. If the members of the Cabinet are
reproached for moderating illegal conditions and yet at the same
time giving them a legal basis, such reproaches should mainly be
directed at the men from the non-radical camp in the Cabinet. When
the Reich Cabinet was formed, they had been appointed with intent
to restrict National Socialist influence, but later they failed to use
all their efforts to stem the disastrous development. They should
have warned the easily-influenced irrational masses and even have
resigned from office, protesting loudly. It is idle to examine whether
the conduct of these men was politically right or not, whether they
were weak men who believed that they should avoid a perhaps
hopeless resistance. The criminal aspect of these things can really
only be judged from the angle as to whether it could be discerned
‘at that time that the development was a preparation for the things
that happened later and which are indicted under the Charter. If
by the formation of the Cabinet a real revolution, a civil war, was
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avoided, they were entitled to believe that they might thus at least
sacrifice something to popular feeling in order to avoid a dangerous
reaction of the incited masses. It was not unreasonable to hope
" that this trend would remain within the bounds of legality and
reason and find its natural level. Politically, this was doubtless a
false idea. The radical tendencies of those who even after that
kept tending towards extremes were underestimated. It must be
borne in mind, however, that those Cabinet members who came
from the mnon-radical parties still clung to the idea that the re-
sponsible leader of the State would bring reason to bear and call a
halt to this trend.

Those ministers who did not agree with this course tried to halt
the development, but with diminishing success. Their attempts
met with still less success when the authority of the Reich Pres-
ident, the weight of the bourgeois Right and the position of the
Reichswehr ceased to form a counter-balance. Hitler understood
how to use Hindenburg for his own purpose. The bourgeois Right
no longer presented a closely united front; many dissented and went
over to the National Socialists. The parties dissolved themselves, °
and their followers were now robbed of their cohesion; Blomberg
became a follower of Hitler. The ministers concerned had no
support from any other quarter. Hitler made full use of the fact
that he had been called by the people ahd that he was solely re-
sponsible to the people. To make open protest would have been
impossible. The publication of Papen’s Marburg speech was pro-
hibited; his exit from the Cabinet as the result of this only served to
make the circle of ministers dissatisfied with developments smaller
and thereby less influential. Any minister who entertained thoughts
of resigning knew that his post would be filled by a new man who
would not hinder, but would only further this development. Any
minister who really had the interests of his department at heart did
not like the idea of transferring his field of work into these new
hands. It is clear that those who were confronted with this
question did not want to endanger that which they in their fields
of activity had laboriously achieved by curbing and correcting the
effects of the laws, in conducting their policy as regards personnel
and in other ways, and all they wanted to do was to continue this
work also in the future. .

The Head of the State Law of 1 August 1934 is the legal con-
clusion and the final word of the previous development. It is a
Cabinet law. Hitler demanded the consolidation of his office with
that of Reich President, According to his declaration this consoli-
dation was not to be the final solution; only the momentary situation
was to be considered, which was that he personally would not
recognize a. new head of the State above himself, although on the
other hand he could not give up his office as Reich Chancellor. He
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pointed out that this measure would be sanctloned by a referendum,
to take place after the death of Hindenburg. In this state of affairs
the Cabinet did not consider themselves able to oppose the demand
of Hitler. The result of the plebiscite was a foregone conclusion.
In any case Hitler would have achieved his aim, even if the Cabinet

had refused to pass the law. The Cabinet law of 1 August 1934 is
therefore actually nothing but a preparatory law, which in any
case could be and was achieved by a plebiscite. The legal sanction~
ing of the dictatorship therefore was only a confirmation of the
powers held hitherto, and a consequence of the overwhelming will
of the people at that time.

This law clarified the situation not only as regards power-policy,
but also as regards constitutional law. The law represents the
complete establishment of the monocratic principle in the stafe
sector. In his person Hitler consolidated the rights of the Reich
President, especially the Emergency Decree Law, with the right of
the Reich Chancellor to determine the fundamental principles of
policy. As Commander-in-Chief of the Armed Forces he finally
held in his hand the strongest instrument of power in the State.
Actually every state organ became dependent on his will and had
to follow his directions. The Reich Cabinet was not excepted. This

became outwardly apparent by the law concerning the oath of the *

Reich Ministers of 16 October 1934. The new oath for the ministers
was the same as the general oath for civil servants and soldiers, and
showed that the position of the minister had changed to that of a
high-level state official bound by directives.

In line with this legal situation, the working procedure of the
Cabinet and the significance of the Cabinet sessions also under-
went a change. Insofar as foreign policy decisions were concerned,
Hitler only announced what his resolve was, mostly in one long
monologue on the general political situation. Later on he only
informed the Cabinet of the accomplished facts. He informed the
Cabinet of the occupation of the Rhineland after the troops had
already entered it. In the case of fundamental domestic political
. measures, for example the Nuremberg Laws, the Cabinet was not
previously consulted. The majority of the ministers were sur-
prised when the law was proposed in the Reichstag Session of the
Nuremberg Party Rally. In the drafting of minor laws of ad--
ministrative importance only the completed draft and the reasons
for it were submitted. In order to avoid the expression of depart-
mental objections in a Cabinet session, the drafts were previously
made “cabinet-ripe” in accordance with a directive of Hitler, that
is to say, the departmental ministers were given the opportunity
in a preliminary discussion to voice their departmental objections
to the minister responsible for the initial draft. Only after these
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objections had been removed did the draft reach the Cabinet
session. Therefore, no allowance was made for a consultation in
the Cabinet session. General political considerations which con-
cerned these drafts were subject to the sole decision of Hitler. If
therefore a general political question did arise, about which Hitler’s
point of view was not yet known, the department was not able to
deal with it until his directive had been obtained. Thus the Cabinet
sessions not only lacked all political significance, but also all
practical purpose. . Hitler therefore convoked the Cabinet at less
and less frequent intervals, until finally, after a last session in
February 1938, which was merely called to listen te a statement by
Hitler, no further' Cabinet sessions whatsoever took place.

Henceforth the Cabinet sessions were completely replaced by
circulation procedure. The working minister submitted the bills to
the other members of the Cabinet to enable them to raise objec-
tions in their own departmental fields. It stands to reason
that basic political questions and political measures which
Hitler decided as he saw fit were never dealt with by
the circulation procedure. As was shown during the hearing
of the witnesses, most of the ministers did not know any
more about important political events than any other person. In
most cases they learnt of the facts afterwards by press or radio,
unless it happened that something leaked through to them through
secret channels which they too were forbidden to use. This may
have happened more frequently in the sphere of the ministers than
elsewhere. But this casual information did not give a comprehen-
sive and authenticated total picture of the actual situation. Only
the few close confidants of Hitler were really fully and authenti-
cally acquainted with the events. This confidence, however, was
not necessarily given to a person occupying the post of a minister.
The overwhelming majority of the ministers who did not belong to
this close circle learned for example of the march into Austria, of
the setting-up of a Protectorate, and of the introduction of the
various war measures only after the measures had become effective
and been publicized.

The circulation procedure did not bring about any personal
cohesion among the ministers. Even though as a rule the bills were
submitted to all ministers—although this was not always done,
as shown by Schacht’s testimony—this did not mean a joint collab-
cration among all the ministers. This was only done to enable
each minister fo examine whether the interests of his department
might be affected by the draft. The individual minister was thereby
more strictly limited to his particular department. His task was
merely to submit the objections of his department and to
see to it that the powers of his department were not diminished
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or its competence impugned. Departmental interests are special
interests and if things are restricted to them no room is left for
general aims and purposes. The whole manner and form of the
circulation procedure was designed to avoid close co-operation
among the ministers.

In the last phase of the development this intention of Hitler
" manifests itself clearly and openly. The hearing of the witnesses
has shown that his ministers, except for the very small number
who enjoyed his confidence, were not allowed access to him for
years on end and that all efforts of the ministers to this end were in
vain. Several ministers made attempts to have the Cabinet meetings
reintroduced, thus to provide an opportunity to express their opinion
and obtain information. Hitler refused this with the remark that
he wished to have nothing more to do with this defeatists’ club.
He even forbade a personal gathering of the ministers arranged
by Lammers in the form of an evening beer party.

If the Prosecution work on the assumption that the Cabinet
members as a group held the authoritative power in the conduct
of the State and wilfully directed its whole policy towards a
contemplated, unlawful war, then it can be said in rebuttal that
the Cabinet had disintegrated and was no longer a cohesive whole;
out of this there had evolved a single directing head in the person

" of Hitler. Other facts too, prove that there was no functional
cohesion between the ministers. Between Hitler’s directives and
their execution by the departments of the individual ministers,
high-level offices were inserted, which, in their turn, had authority
to issue directives to the minister. The departmental minister was
thereby even further removed from the headquarters of the decisive
authority; he was now merely the executive agent of two super-
imposed directing offices. The “Delegate for the Four Year Plan,”
the “Ministerial Council for the Defense of the Reich,” the “Pleni-
potentiary General for the Allocation of Labor,” and similar offices
were created by Hitler himself and provided with full legislative
powers by him personally. Not only were these offices able to
compel the departmental minister to issue specific administrative
‘directives and ordinances, but, what is more, they could themselves
issue these directives to the subordinate offices over the heads of
the departmental ministers. This dismemberment was obviously
brought about by Hitler intentionally. The Cabinet as an apparatus
for the execution of his legislative orders seemed too unwieldy, too
complicated and too obstructive, and the position of the minister
in his department still too independent. He therefore delegated
legislative power to isolated or minor groups who, as men enjoying
his special trust, insured the prompt execution of his wishes. By
the creation of these new:subordinate offices, he restricted the power
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of the department. Amidst the confusion of the complex relations
between the various levels, the difficulty of defining where compe-
tencies and authorities began and ended, Hitler's order was the
ultimate remedy, the sole reliable guide. His directive now became
more than ever indispensable, and the ministers had to refer to it.
The picture given by the Prosecution of a close group assembled
in Cabinet sessions and functioning efficiently is thus considerably
altered. An entirely new state apparatus was put into operation,
a culmination of absolute powers in the person of Hitler, with an
intermediate stratum, introduced by Hitler and subordinate only
to him, in the form of the newly-created institutions ,discussed
above, headed by men who were not all members of the Reich
Cabinet as defined by the Prosecution, and finally the various
departmental ministers as executive organs, who in this organiza-
tional structure were naturally restricted solely to their own field
of work.

Finally the keeping of absolute secrecy by Hitler was a further
factor which prevented the ministers from combining. No minister
was to know more than was absolutely necessary for him to carry
out the task specially assigned to him. Even things which happened
in his own department could be kept secret from the minister. I
refer to the affidavit of Harmening, from which it appearé that
the state secretary was entrusted with the preparations for  the
intended war with Russia over the head of the minister and was
ordered to keep it secret from his minister. No clearer proof is
needed to show that Hitler revealed his plans only to those to
whom he entrusted the task of carrying them out, and whom he
considered specially suited for it, irrespective of the position they

- held. _ ’ ,

Everything which in a democratic government is considered a
matter concerning everybody, which affects the entire Cabinet, is
here shifted to one department and considered as its exclusive
task. What really should be an affair of the Government is simply
labelled an administrative task, and then dealt with by simple
administrative instructions. It was dealt with behind the closed
walls of the department info which no other minister had the right
or opportunity to peer. As an example of this I refer to the
handling of the concentration camps and the later so-called “final
solution of the Jewish question.” By virtue of a special mandate
issued by Hitler, Himmler handled this question as a purely
administrative matter for which his department alone was compe-
tent. Also, this departmental matter came under the ban of secrecy.
This development must be considered over and against the line
taken by the Prosecution that the entire Cabinet from the very
beginning had worked in the closest secrecy with Hitler in planning
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and carrying out the illegal war. The conridential collaboration
necessary for the execution of a common conspiracy can in no way
be reconciled with the development as described. Hitler’'s endeavor
to curtail and control in every way the ministers’ field of responsi-
bility, his endeavor to replace the total joint responsibility of the
Cabinet by a single department, the establishment of super-depart-
mental central offices outside the Cabinet, his endeavor to prevent
even personal contact between the ministers—all these things are
in no way compatible with the theory of the Prosecution.

Notwithstanding this, if I am to fulfill my duty as counsel, I
must examine whether the group of persons outlined by the
‘Prosecution did conceive the idea of planning and executing the
crinies mentioned in the Charter, and if so, when.

Various statements by the Prosecution seem to indicate that the
date on which the Prosecution assumes this to have started is
placed as early as 30 January 1933, the day the Cabinet was formed.
It would consequently be only logical to assert that the purpose
for which the Cabinet was formed was in itself criminal. In this
connection I need say little, and would merely refer to the state-
ment which I made in defense of the Defendant Von Papen. I
wish to supplement the reasons I gave then by adding the state-
ment which Briining made in 1932 to the Minister Count Schwerin-
Krosigk. I refer to my Affidavits Numbers 1 and 3. Briining, who
at that time was the responsible Chancellor of the Reich, already
-admitted the impassibility, if the economic and political crisis
persisted, of continuing to govern almost exclusively with the
emergency powers of the Reich President. He declared that the
agitation of the National Socizclists could be effectively combated
only by obliging them to take responsibility. It is interesting to
hear this statesman, who hac such a pronounced sense of responsi-
bility, confirm at such an early date that which 6 months later
became a fact.

This political development arising from the needs of the moment,
together with the constitutional necessity of forming-a Cabinet,
and the heterogeneous composition of this group, in any case give
the lie to any criminal intention by the formation of the Cabinet.
In addition I would like to say that negotiations with individual
members of the Cabinet took place only on a very small scale, that
a large number of members were taken over into the new Cabinet
because of their former membership in the Government, simply
because the Reich President, Von Hindenburg, had requested it.
If the forming of the Cabinet i5 assumed to be a criminal act then
this cannot be reconciled with the fact that Hindenburg, who was
responsible constitutionally for the formation of the Cabinet, and
indeed was very active in doing so, is not mentioned in the list of

.
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persons set out by the Prosecution in Appendices A and B. Since
deceased members were also mentioned by name, and the group
of Cabinet members was not outlined according to formal constitu-
tional law, but drawn up from the practical standpoint, I believe I
can deduce from this fact that the Prosecution do not consider the
formation of the Reich Cabinet on 30 January 1933 to be a criminal
act. At least the Prosecution assume the existence of a common
plan for the commission of crimes mentioned in the Charter even
before the Cabinet started its activity, and see in the development
of the legislative work of the Cabinet a reason to assume a
common aim to plan and carry out an unlawful war. I will now
leave the discussion of these alleged indications and consider a
date which is of particular moment for this question.

It is the 5th of November 1937, the day of the conference
between Hitler and his War Minister, the three commanders-in-chief
of the Services, and the Foreign Minister, at which he expounded
his future plans. I need not open again the discussions started by
counsel for the various defendants as to whether Hitler gave a
true and complete account of his plans to those present. His state-
ment dicloses at least one thing: that he first informed only a
very limited circle of his plans. If he here admitted that he was
- revealing his most secret plans to those present, and that he had
purposely refrained from informing the Cabinet—as is customary
in other countries—of such far-reaching decisions, it is clear that
he mentioned these things for the first time to his chosen circle,
and that he was particularly anxious that the remaining Cabinet
members should continue to be kept in the dark about his plans.
Hitler expounded the view that it was necessary for war to come
soon. He asserted that he had come to this conclusion in the course
of his 4 years of rule, and that this conclusion was the result of
the experiences gained during this time, that economic measures
would not give the nation the means to live. Even if we should be
skeptical about the truth of this declaration of Hitler's, one thing
is certain: there cannot have been a common plan for a criminal
war uniting Hitler and all the members of the Cabinet since
30 January 1933, as stated by the Prosecution, if on 5 November
1937 he announced to a number of these Cabinet members that he
had arrived at this decision, which involved planning for war, in
that very hour as a result of his observation of developments
during the past 4 years. If Hitler, when making this statement, goes
out of his way to say that the remaining Cabinet members are
excluded from this knowledge, it clearly shows that he does not
consider the Cabinet as such to be the right circle to receive infor-
mation about plans of this kind. Thus it is clearly proved that, at
least up to this date, no such common plan existed in the Cabinet,
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a plan which could only have come into being under the leadership
of Hitler.

At what date after 5 November 1937 could such a common plan
“have been decided on? Only one more Cabinet meeting took place,
on 4 February 1938, at which Hitler merely informed those present
of the changes in personnel without making known the reasons
for them. The question of war plans was not tfouched upon in any
way whatsoever. If the Prosecution construe the right to take part
in the Cabinet meetings as proof of a mutual bond between the
Cabinet members, they will have to accept the contention of the
other side that such a bond no longer existed in the ensuing period.
To a certain extent the circulation procedure now generally adopted
took the place of the Cabinet meetings. It should howeéver be borne
in mind that the circulation procedure was perhaps a suitable
method for pursuing a previously existing collective purpose by
means of separate acts of legislation; on the other hand, it is
unthinkable that this written circulation procedure could be the
vehicle for such common. planning of so comprehensive a crime.
In the case of such a decision, which because of its very nature
had to be secret, there must be some sort of connection in point
of locality. Within the bounds of a Cabinet meeting this would
have been possible. In a discussion of documents by means of a
circulation procedure this would appear to be impossible. Over
and above all these considerations it must also be affirmed that
according to the whole of the evidence such a plan to start a for-
bidden war was never communicated to the Cabinet, let alone
discussed or even commonly conceived.

I have still to deal with the supposition of the Prosecution that
the legislative activity of the Cabinet was wholly directed towards
the planning of a war of aggression. The Prosecution believes that
the purpose of the legislation was to give Hitler complete control,
1o consolidate that control, and thus prepare and carry through
the war of aggression.

The Prosecution are aware that neither the establishment of
totalitarian control nor the individual decrees issued by the Cabinet
constitute a crime under the Charter. They believe, however, that
they are able to establish a relation between this totalitarian
control or the individual decrees and the crimes of the Charter,
claiming that the plan was purposely designed from the first to
commit crimes set forth in the Charter. To attain this aim, and to
avoid any opposition to the planning, the totalitarian control of
Germany was necessary. A number of decrees issued by the Cabinet
would bring about its establishmernt. .

Some of these laws pointed directly to the aim pursued. Others,
by their terroristic and inhuman nature, showed that they were
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directed towards this goal. The Prosecution follow the assumption
that dictatorship was a prerequisite for the subsequent crimes
mentioned in the Charter, and that the establishment of the dictator-
ship was a part of the plan for the crimes mentioned in the Charter.

In rebuttal it must be stated that it is impossible to conclude a
cause from an effect, in order to prove that the cause had of
necessity to lead to the effect. This view would be correct only if
the establishment of the dictatorship could find its compelling.
motive in the planning of the crimes. The view breaks down if it
could appear that the establishment of the dictatorship was neces-
sary, or even expedient, for other reasons. Such reasons did exist.
The call for unified power is a natural phenomenon in times of
special corises. A unified power is more quickly able to take measures
which are necessary to put an end to the critical conditions. At all
times and in all countries there has therefore been a tendency
towards unification in times of crisis. This is provided for in the
constitutional law of every country. Emergency measures then
shift the power from a large body, such as parliament, to a smaller
circle. We faced this development in Germany already at a time
when we could still be regarded as a country with a democratic
government. This is proved by the emergency law, which already
in Briining’s time was extensively applied. I have already pointed
out at an earlier stage that the idea of unification was further
promoted by the Fiihrer concept held by the Party. The people -
believed that the deeper cause for the economic crigis could be
found in the lack of unified leadership. Although the German people
had received the gift of purest democracy with the Weimar Con-
stitution, in their whole past they had not been educated for it.
The gradual, organic development towards free democratic thinking
and the education for critical judgment were lacking. This psycho-
logically explains why, when the democratic republic was in great
economic difficulties, the cause was not seen in the actual condi-
tions themselves, but was sought in the lack of unified leadership.
Consequently, the idea of the Fiihrer principle and of placing the
direction of the people’s destinies in the hand of one person was
popular. It was reflected in the elections, which in any case had
to be taken as a recognition of the principles of the NSDAP, and
therefore of the Fiihrer idea. Nor can it be denied that the rigid
concentration and orientation of all spheres towards the direction
by a single supreme authority‘ did in many ways help to carry
through the certainly comprehenswe and daring economic measures.

THE PRESIDENT: Shall we break off now?
DR. KUBUSCHOK: Very well, Sir.

[A recess was taken.]
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DR. KUBUSCHOK: Before the recess I was saying that con-
siderations of expediency could justify the establishment of a
dictatorship. I continue.

The recognition of this alone would furnish the justification,
necessary within the framework of considerations based on crimi-
nal law, for co-operation of the Cabinet members in the develop-
ment leading to the dictatorship. In any case this would exclude
the unqualified conclusion drawn by the Prosecution, namely, that
the establishment of a dictatorship necessarily means the setting
of the aim towards aggressive war.

The Prosecution also considers the legislation of the Reich
Cabinet, which it views as terroristic and repressive, to be directed
towards the establishment and consolidation of a dictatorship
having as its aim an aggressive war. In so doing it has particularly
in mind the anti-Jewish legislation. This too must be examined
here only from the viewpoint of whether in purpose and substance
it can actually be regarded as being directed at an aggressive war.
The Prosecution pointed out that Himmler in his Posen speech in
1943 stated he was happy to see in this advanced phase of the war
that it was no longer possible for the Jews to constitute an internal
danger.

Such a statement may, if considered superficially, justify the
conclusion that now actually all legislative und administrative
measures taken against the Jews to a gradually increasing degree
were directed towards achieving the result welcomed by Hitler.
Here, however, one will have to differentiate between the restric-
tions imposed upon the Jews by legislation and what was done
to the Jews under Himmler’s administration by shutting them up
in concentration camps and exterminating them. Only the last-
mentioned measures, the segregation of the Jews from the rest of
the population, their complete isolation in Polish ghettos and
concentration camps, and finally their physical annihilation, consti-
tuted what Himmler could consider making the conduct of the war
easier. As compared with this, not one of the laws issued by the
Reich Cabinet, even the Nuremberg Laws passed by the Reichstag,
while undoubtedly unqualified measures of repression, provides
for the hermetical sealing-off of the Jews from any association with
the rest of the population. The laws finally led to the Jews’ being
excluded from- public positions and the economy and to a restriction
of their personal freedom which violates even the most elementary
rights of the individual. From their effects it must be recognized
that they were aimed at rendering life for the Jews in Germany
difficult in every respect. This was coupled w1th the widely propa-
gated aim of getting Jews to emlgrate
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I believe it is precisely this point which goes to prove that the
persecution of the Jews, insofar as it was carried out by legis-
lation, did not have an aggressive war as its goal; not even
indirectly through the consolidated dictatorship. One cannot set
aggressive war as one’s goal on the one hand, and on the other
hand create by legislative measures a situation which forces emigra-
tion on people robbed of the foundation for their very existence.
If one wants an aggressive war, it - would be the height of folly to
expel members from the body of one’s own people, thereby making
them enemies, and to drive them into foreign countries, into
countries which one must consider as the future enemies within
the framework of war planning. Thus, I believe that the entire
anti-Jewish legislation can be dismissed as not constituting a -
necessary factor for the commission of the crimes within the mean-
ing of the Charter. I wouid like to supplement this by saying that
a great many of these laws were not passed, as may be thought,
with the full agreement of all Cabinet members; the laws clearly
show traces of compromise, and reveal that some of the ministers
knew how to moderate the general purpose of the law and to
limit its effect, as I have already pointed out during the defense
of the Defendant Von Papen. The fact that a minister participated
in such legislation in no way means that he agreed with the pur-
pose of the law and approved it. In this connection I should like
to refer to the statement made during cross-examination by the
witness Schlegelberger concerning the letter addressed by him to
Lammers. Schlegelberger states that some Party agency, probably
the SS Office for Race, intended to remove all partly Jewish per-
sons to the East. In this instance the Ministry of Justice had an
cpportunity of stating its point of view in connection with a
divorce question. The stand he first took, as outlined in the letter
addressed to Lammers, and which merely consisted in rejecting
the contemplated measure, was of no avail. He therefore felt obliged
to moderate the measure by some practical proposal. Hence his
proposal, which deals with the prevention of any issue of mixed
race, as desired by the Race Office, and which suggests exempting
all those persons of mixed race from whom no further offspring
can be expected. In this connection, he also proposes that a person
of mixed race should be exempted from being sent to the East if
he agrees to be sterilized. In considering such a proposal, it is diffi-
cult to disregard human sentiments, and to judge’ it -with the
objectivity necessary in a trial. But in this instance one can only-
come to the conclusion that here an attempt was made, admittedly
barbaric, to avoid even worse and inescapable measures. Certainly
it is a problem to determine how far one may participate in one
evil in order to prevent another still greater evil. In any case the
motives must be considered here too. When dealing with the case
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in point, the main thing is that even the Schlegelberger proposal
desired to avoid at least the geographical elimination of persons
of mixed race from the German population. Bearing in mind the
points of view expressed by Himmler in his speech at Posen, this
alone is a determining factor when considering the war of
aggression.

Turning now to the further legislation, there is no need to deal
with such as was introduced before 30 June 1934. I refer here to
my statements in the Papen case.

The Law of 3 July 1934, by which the measures of 30 June were
justified, is considered by the Prosecution as the first law of open
injustice, by which crimes were subsequently sanctioned. Here
also one will have to concede that the measures on 30 June 1934
had no relation to the planning of a war of aggression. What Réhm
himself planned, and to what extent he worked with any of the
Reichswehr agencies, cannot be determined. In any case, the
elimination of a man like Rohm and his followers cannot be
considered as the elimination of an obstacle in the way of a war of-
aggression. If other Hitler opponents were killed, who certainly
had nothing to do with R6hm, then that is plainly a case of
murder, but here too, especially in view of the personalities
concerned, this cannot be brought into relation with a war of
aggression.

The law itself, in substance, exempts from punishment only
those who assisted “in defeating aims of high treason and treason.”
Thus, the law does not cover those cases which concern persons
outside the “Réhm circle.” Some of them were sentenced, and some
Hitler exempted from punishment by virtue of his right of reprieve.

In this connection I refer to the affidavits of Meissner and
Count Schwerin-Krosigk, as well as to the statements of the witness
Schlegelberger. Most of the ministers knew that a tension existed
between Hitler and Réhm. The actual events surprised them. The
statements concerning the events which Hitler made at the Cabinet
meeting of 3 July 1934 were essentially the same as his declara-
tions made to the Reichstag meeting of 13 July 1934. On the basis
of this description the ministers could not help being of the over-
whelming opinion that it was really a case of high treason, and
that the immediate defensive measures taken by Hitler were
necessary in order to prevent the revolt from spreading. Hitler
admitted himself that some excesses had occurred and that persons
were seized who had nothing to do with the revolt. For these cases
he promised a legal inquiry.

If the law in its wording actually limited itself to the persons
who participated in the revolt, then the ministers thought that
they could answer for this law. One may have misgivings about
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this law, but one must not disregard the fact that by crushing of
this revolt-it could be thought that a state of constant disorder and .
acts of violence by the R6hm followers were done away with once
and for all. Therefore one cannot conclude from this law that it
would be an accepted rule, also in the future, that measures which
were not justified by formal law would be sanctioned afterwards
«and placed outside the regular channels of law. It may appear
justified that one should wish to do away legally and once and for
all with this problem of unrest, particularly since the guilt in the
cases dealt with by the law appeared to be evident. In any case,
many at that time interpreted this legal treatment of the case to
mean that the principle of the obhgatlon to prosecute political
crimes also was maintained.

The laws connected with rearmament have been specially singled
out by the Prosecution and thereby alleged to point to the plan
for aggressive war. In this connection the Prosecution mentions the
formation of a Reich Defense Council in April 1933, and the two
secret Reich Defense Laws of 1935 and 1938.

In his testimony the Defendant Keitel stated that as- early as
1929 an interministerial working committee had been formed to
deal with questions of Reich defense. This committee was not in
the least concerned with operational or strategic questions, or with
questions of armament or procurement of war material. On the
contrary, it dealt exclusively with measures which had to be taken
in the civil sector in the event of the Reich being drawn into a war.
Chief among the measures of this category were the preparations
for evacuation in case of war—undeniably a defensive measure.

There was no change in the technical work of the committee
when in April 1933, instead of the voluntary collaboration of
individual experts from the ministries, every minister was obliged
to send an expert to the commission. It was only for this purpose
that the ministers grouped together to form the Reich Defense
Council. This council never worked as a group or held consulta-
tions; the work was done in the same manner as hitherto on the
Reich Defense Committee. A survey of the work it did can be
found in the Mobilization Book for Civilian Authorities, published
in 1939, which contained a list of the administrative measures to
be taken by the civil authorities in case of a mobilization. The
contents of the book in no way show an aggressive intent. The
preparations that were made were obvious state security measures
for the event of war. One cannot conclude either that a war of
aggression was being planned because the work of the committiee
was kept secret. It is only natural and a generally accepted fact
that measures for the defense of a country are not revealed to the
public. :
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The work of the Reich Defense Committee continued until the
outbreak of the war. Nor did it change when the unpublished Reich
Defense Law of 21 May 1935 finally gave a legal basis to the Reich
Defense Council, which had been founded in April 1933 through
an internal Cabinet decision. ‘

As the interrogation of Goring, Lammers, Schacht, Keitel, and
Neurath has shown, this Reich Defense Council did not hold a
single meeting. There was not a single conference, nor was the
procedure of circulating questionnaires to consult members ever
employed. It merely carried on the work of the Reich Defense
Committee, which has already been discussed here. The Reich
Defense Council was merely an over-all organization for the
committee.

‘By the Reich Defense Law of 21 May 1935 the position of the
Plenipotentiary for War Economy was also created. He was given
the right already in peacetime to secure the economic forces for
the event of a war and to give directions to this end. Actually,
Schacht, as Plenipotentiary for War Economy, did not take any
measures in his official capacity. In practice, already in 1936 these
tasks were given to the Delegate for the Four Year Plan. Here
again it must be pointed out that organizational and precautionary
measures for the event of a war are an ordinary procedure. By
themselves they cannot in any way be considered proof of aggres-
sive intentions. To take economic measures for the event of a war
was an absolute necessity for Germany, owing to her dangerously
exposed economic and geographical position in the event of a war.
One could not afford to await the outbreak of a war to make .
the organizational preparations, because an uncontrolled German
industry would not have been able to survive in case of war.

In condemning this purely defensive preparation the Prosecu-
tion stated that defensive measures were uncalled-for because no
country had the intention of attacking Germany. In answer to this,
it must be pointed out that it is the responsibility of the leaders of
a country, where vital questions are concerned, to take precautions
for even the remotest eventualities. There is never a time when a
country can completely exclude the possibility of sooner or later
being drawn into a war from the outside.

When changes came about in the leadership of the Armed Forces
through Hitler’s decree of 4 February 1938, it was not at first noticed,
because the Reich' Defense Council never met, that its personnel
composition according to the Reich Defense Law of 1935 was no .
longer in line with the new decree. It was orﬂy when Keitel, as
head of the council, pointed them out that these discrepancies were
removed by the new Reich Defense Law of 4 September 1938, and
at the same time—in the Nazi regime people were generous as
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regards organizational matters and they went in for ballyhoo and’
boosting—a huge.apparatus was set up. The Reich Defense Council
was remodeled; the committee suffered some change in its personnel.
In addition to the ‘“Plenipotentiary for War Economy,” a “Pleni-
potentiary for Administration” was created. Both of these, together
with the Chief of the OKW, formed the “Three Man College”; and
most of the other ministers were subordinated to them in separate
groups. The whole apparatus, with the exception of the committee,
was to start to function only after the outbreak of a war, when the
extensive legislative powers of the “Three Man College” were also
to become effective. However, when the war did break out, Hitler
did not concern himself with these preparations on paper, but set
up the Council of Ministers for the Defense of the Reich, which
virtually replaced the organizations existing hitherte. Only later,
when the legislative machine of the Council of Ministers was found
to be too slow, did the authority of the “Three Man College” appear
again, and decrees were based on its decisions. Even if it was the
duty of the “Three Man College”, just as generally it is the duty
of every department, to have ready in its own particular field those
measures which are necessary in a purely defensive sense, one
cannot infer from this any aggressive intentions, or even conscious-
ness of an approaching war. Such general war preparations are of
necessity based on the supposition of the possibility of war. There
is no indication in them of aggressive intentions. If there were,
then one would be forced to the conclusion that every country was
latently planning aggression, since no state can afford not to make
such preparations.

The “Three Man College” did not hold any conference until the
outbreak of the war, and therefore could neither have worked
towards a war nor made any plans for a war of aggression. The
same is true of the Reich Defense Council. It did meet twice, but
how very unimportant these meetings were, and what is more, how
little suited they were to the drawing-up of secret plans, is shown
by the fact that of the 12 members of the council only a few were
present, whereas there was a very large number of experts from
the individual departments. The large number of persons who
attended—at one meeting about 40 and at the other as many as
70—would have made it impossible to discuss a subject which
required to be handled so discreetly. As a matter of fact, the
business of these two meetings was limited to the Defendant
Goring’s announcing part of the contents of the unpublished Reich
Defense Law. Apart from that there were no meetings or written
discussions with the members of the council. :

. Therefore, in summing up it can only be said that an organi-
zation had been created for the event of a war, but that in practice
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it never functioned. If the purpose of this organization really had
been the preparation of a war of aggression, then, in view of the
great number of tasks which it would have been necessary to under-
take because of the time factor, the orgamzatlon would have had
to start work already in peacetime.

The “Law Concerning the Rebuilding of the Wehrmacht” of
16 March 1935 and the “Military Service Law” of 21 May 1935 have
also been made the subject of argument by the Prosecution. I do
not wish to discuss at this point whether these laws constitute a
violation of the Versailles Treaty or not, since the only thing that
is relevant for the judgment is whether the fact of the issue of these
laws can be considered as proof of plans of aggression. The necessary
publication of the entire contents of these laws alone shows that
they were not the basis for such a plan. The limitation to a com-
paratively small number of divisions in the law of 16 March 1935
excludes any idea of a war of aggression.

Neither is the introduction of compulsory military service an
indication of a plan of aggression. Compulsory military service was
introduced, as in most countries, and apart from its resulting in
an increase of fighting reserves, it undoubtedly also had certain
non-material advantages.

. In order to judge these laws which concerned the military

organization, it must be borne in .mind that the introduction of
compulsory military service in March 1935 called for a new set-up
of the military organization. In previous years practically nothing
had been planned in this field. It was not surprising, therefore,
that a decree was now issued containing the principles required.
This complete and necessary reshaping of an organization demanded
the passing of the laws in question, but it prov1des no grounds for
concluding that a war was being planned.

As regards the question of whether all the Cabinet members were
informed of the situation, we need not establish whether at the
outbreak of war German armament was really ready for an attack
or not. The legal basis—it was only from this aspect that the
majority of Cabinet members had to deal within their departments
with questions of rearmament—could give no comprehensive in-
sight into the actual extent of rearmament. They were dependent
upon whatever information was furnished them. Judging by the
extent of the rearmament, the generals themselves were of the
opinion that it could only have a defensive mature. Hitler himself
told them nothing about any aim at an-aggressive war.

" Finally, mention must be made of the law of 13 March 1938
which announced Austria’s Anschluss to Germany. This law was
not passed by all of the Cabinet members. The ministers had not
previously been informed in any way of the march of events. They
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merely received word in the usual way about the entry of the
troops. As regards the other laws brought up by the Prosecution,
the idea that they should have any connection with the planning
of a war of aggression is, in my opinion, so far-fetched that I need
not go into them in detail. There are factual reasons for the creation
of these laws which cannot be denied. These are contained in the
official preamble of the bills, as shown in my document book. These
preambles were added to the bills in the course of circulation, and
informed the ministers of the meaning and purpose of the law.
Moreover, these laws were issued at a time when, as I have ex-
plained above, there was no longer any cohesion among the Cabinet
members. This is especially true of those laws which were issued
during the war and which have not been mentioned in detail by the
Prosecution. At this period the Cabinet can no longer be considered
as functioning collectively in any way. At that time the complete
reorganization of the legislative procedure was already visible to
the outside world by the fact that the essential laws were issued
by the newly-created offices endowed with full legislative powers
and set up for the different spheres of activity: Stress was laid on
the Fiihrer decrees and the Fiihrer orders, especially as regards
all fundamental and general political questions. From the very
start, this excluded the ministers from any other. functions save the
purely departmental, subordinate work. The idea of a Cabinet
working in unison, with the members making free decisions, had
for a long time been nothing but a myth. Consequently, the respon-
sibility for each individual law can be placed upon the individual
minister or ministers who participated in making it, but not upon
the Cabinet. )

The Prosecution sees in the activity of the Reich Cabinet the aim
to commit the crimes mentioned in the Charter, more especially in
the fact that a close connection existed between the highest Reich
offices and the Party. Individual ministers are alleged to have held
the highest Party offices. The “Law To Insure Unity of Party and
State” is said to have brought about co-operation between the Party
and the state offices. By this infiltration of the Party into Govern-
ment leadership, Party ideas had actually become part and parcel
of Government leadership.

In reality, neither the “Law To Insure Unity between Party and
State” nor later decrees could secure full co-operation of the Gov-
ernment with the Party. It was here that the differences of opinion
between the ministers and the leading Party offices were most
marked. The ministers looked on their tasks in the administration
as purely matters of State: The Party had to struggle constantly,
supported by Hitler’s decrees, to have a bigger say in the affairs of
the state offices. The witness Schlegelberger has given a clear
account of this. He declared that a considerable part of the work
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in the state offices, especially in the Ministry of Justice of which
he himself was the head, was directed to warding off the repeated
attempts of the Party offices to make their influence felt. We saw
Fithrer decrees which were supposed to accomplish this up till the
very end of the war—an indication that the Party never fully
succeeded in its intended penetration into the Government admin-
istration. It is, therefore, not possible to follow the Prosecution in
its claim that owing to the infiltration of the Party the ‘state
apparatus was really an instrument of the Party.

- In summing up I therefore come to the conclusion that the pro-
ceedings have in no way proved that collectively the members of
the groups included in the Indictment ever desired a war of aggres-
sion and its criminal consequences as stated in the articles of the
Charter, or that they even set it up as their goal and directed all
their activities towards it. As long as it is at all possible to speak
of a certain cohesion in the Cabinet, that is, until the death of
Hindenburg in 1934, probably not even Hitler had any clear con-
ception of this aim. Even if he himself had perhaps reckoned with
this possibility and taken it into account in his decisions, never-
theless all the circumstances show that the group of people indicated
here were the least suitable to be informed of such plans or even
possibilities. The fact that on 5 November 1937 Hitler did not con-
sider he could have sufficient confidence in the Cabinet to reveal to
it his intentions, that he made even greater efforts to divide the
Cabinet and carried his secrecy so far as to withhold from the com-
petent minister preparations which concerned a certain department,
as in the case of Darré, divulging them only to some expert official,
shows quite plainly that collectively the Cabinet neither had knowl-
edge of the alleged aim nor could have directed its activities to-
wards it. If the theory of the Prosecution were correct, Hitler would
have left the existing organization as it was and would not have
completely reshuffled the key positions. His alleged loyal followers
in the conspiracy, once the common plan had been conceived, would
have been best suited to carry it out. Also, when we consider the
persons forming the Cabinet, it seems absurd to imagine so close
and intimate a collaboration between its members and Hitler. Here
were men from the most widely divergent camps. The ministers
of the individual departments, of whom some had been taken over
by Hitler and others newly assigned, were not all of them his party
followers. Most of them had had no close connection with him. It
is impossible to explain psychologically how and when Hitler should
have won over these people not only to share his Party ideas for
the achievement of the common aim but also to commit the capital
crimes of the Charter. Furthermore, we see a constant change in
the composition of the Cabinet. People like Hugenberg, Papen,
Schmidt, Eltz von Riibenach, and Schacht left the Cabinet. All of
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them had differences with Hitler, some of which were for far less
weighty reasons than the crimes mentioned in the Charter. But
according to the Indictment all these people, from the very start
of their activities as ministers, are alleged to have acquiesced blindly-
in the criminal plot. Does’ it seem probable—to mention only the
case of Eltz von Riibenach, which has been brought up by the Pros-
ecution—that when receiving the gelden insignia of the Party a
man should express his religious scruples against Nazi ideas, if on
the other hand he was already involved in such criminal aims and
had worked for them for years? Is it not clear from his letter to
Hitler that he had no doubts as to the integrity of the work of the -
Cabinet? How could a man like Minister Popitz, who paid for his.
active opposition with his life as one of the conspirators in the plot.
of 20 July 1944, be connected with such aims and their attainment?

The circle of persons mentioned in the Indictment under the con-
ception of “Reich Cabinet” is small. It is precisely this fact which
shows how dangerous it is fo attempt to define the character of a
group of persons, and at the same time of an individual, by means:
of the declaration sought by the Prosecution. '

The Indictment is directed particularly against the Secret
Cabinet Council and the Council of Ministers for the Defense of the
Reich. I need say little about the Secret Cabinet Council. It never
met, and so never took any decisions or displayed any activity. It
*was founded for personal reasons connected with the departure of
the Foreign Minister Von Neurath. In this Cabinet council, which
was merely called into being by a law, but which in reality was
never active, it would not have been possible to elaborate or execute
plans. . )

_ The Council of Ministers for the Defense of the Reich had been
founded by a decree of Hitler at the start of the war. It is incom-
prehensible to me on what grounds the Prosecution should single
out this Council of Ministers in the Indictment as a separate institu-
tion within the framework of the Reich Cabinet. All its members:
belong to the Cabinet and, except for Lammers, they are all present
in the dock. It can therefore have no practical value for the
declaration asked for with regard to the number of people accused,
unless the Prosecution themselves have doubis as to the acceptance
of their arguments concerning the Cabinet and "want to insure
the sentencing of at least this part of the Cabinet members, as a
minimum of their Indictment. '

My arguments for the Reich Cabinet are equally valid for the
Council of Ministers. Moreover, the Prosecution have omitted to
make any statements in support of their assertion of participation
in the Charter crimes.
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It is clear to me that the scope of this Trial makes it impossible
_to establish, even in the small circle of the Cabinet members, the
intentions, acts, and motives of individual members. The precept
in Article 9 of the Charter is not an.inflexible precept. It should
make provision for the inclusion of a greater number of persons.
The case of the Reich Cabinet embraces a numerically small circle;
17 of them are present in the dock. Apart from these only 20 are
still alive. It is quite possible by ordinary and legal means to form
a clear judgment of their former activities, both objectively and
~ subjectively, by separate proceedings. This is also necessary in view
of their former important place in public life. To put all of them
now into one category and by the verdict to outlaw all of them, .
including those members who are dead, and to deprive them in
subsequent proceedings of an argument which would affect an
essential part of their defense—for this there are no reasons of any
practical nature. In the case of the Reich Cabinet, considerations
of expediency should not lead to the sacrifice of the universal
principles of legal life for the sake of practical requirements.

Finally, I feel obliged to express the following idea which
generally touches the problem of the organizations: Mr. Justice
Jackson said that considerations of expediency could also influence
the verdict asked for by the Prosecution. He believed that other-
wise a great number of participants in the crimes would not be
included. Some of the  anonymous perpetrators would perhaps
remain in the background. He believes that one can also see a
political reason for the verdict asked for in the principle that the
“good ones” should be separated from the “bad ones.”

I have explained in my statements that a general condemnation
of an organization would necessarily and ultimately include in the
essential points a condemnation of possibly innocent persons. But
is this sacrifice of the absolute principles of justice to considerations
of political expediency really necessary, and can it be advocated?
Anyhow, will it be possible to attain by this means what it is sought
to establish for political reasons?

The greater the circle of persons included in a verdict, the less
dishonor does it bring to those affected. If several million members
are declared criminals, and if one considers that the dependents and
friends of these outlaws are also affected by such a declaration, I -
believe that whatever it is intended to attain by the separation of.
“good ones” and “bad ones” will not be accomplished. If the circle
is extended in this manner, the person who judges first visualizes
those persons who in his opinion neither did nor willed any wrong.
The desired result can be attained only if the circle of affected
persons is limited to an extent which allows, even when judging
critically, a just separation of really bad elements. The possibility
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~of 'outlawing morally, and to some extent also physically, a part of

the -population from the body of the nation is numerically limited.
I ask that this also be considered if one has in view the aim of a
general appeasement.

Neither do I believe that the verdict applied for is necessary in
order to bring to punishment those wrong-doers who up till now
have remained anonymous. Those who can be considered as wrong-
doers have for the greater part been arrested. Their examination
in the internment camps and in the denazification proceedings
provides an easy way of determining the real culprits. Therefore,
if the condemnation of all members of an organization is not neces-
sary in order to attain the desired aim, the encroachment on the
security offered by the law, which such a condemnation necessarily
entails, gives rise to serious misgivings.

One of the worst oppressions we in Germany suffered under the
Nazi regime was the feeling of legal insecurity. We, who had to

- deal professionally with these matters, experienced daily what 1t
means for a legal-minded person to know that there was no legal
system based on fundamentals and codes to give the individual that
protection which alone makes him a free person. This feeling of
insecurity, this feeling that on the grounds of some consideration
of political expediency.one could be pounced upon at any hour by
that system based upon violation of this primitive human right,
weighed upon every German. Now that the whole situation has changed
we all would like to think that these things have been abolished
once and for all time. After the experience of the past we consider
that the principle of justice in particular must be without com-
promise. One desires to live with the conviction that only he can
lose his freedom whose criminal activity is established beyond
question in a legal trial provided with all possible legal guarantees.
That is why countless people look with eager expectation to the first
tribunal which will help this principle to prevail, and be recognized
~ by the world as an example—this principle which has been trampled
under foot for years. All of us who were called to co-operate in
these proceedings found this hope strengthened in all phases of the
Trial. The Tribunal now faces the decision whether a wverdict
according to the motion of the Prosecution shall in effect include
innocent people too. Representatives of the Prosecution have
declared, of course, that by cautious use of the legal possibilities the
number of persons to be subsequently prosecuted could be limited
to include only such people as are really guilty. However, even if
this intention could be carried out in full in all zones of occupation,
still in spite of this method, however desirable, the fact remains
that the verdict in itself establishes the legal precept and provides
the legal possibility for prosecuting the mere fact of membership.
Even if one does not agree with the legal aspect of the possibility
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I have developed, the legal question concerning material and proce-

dure is of so problema}tic a nature that for the individual innocent

member there is no absolute legal guarantee that he will not be

prosecuted. The result would be that a situation would be created

in which a great number of people would live in a state of suspense

without, knowing whether they will ever be prosecuted and
- sentenced on the basis of legal possibilities.

This applies more especially to the minor cases which in any case
would probably be sent back fo the national tribunals in order of
procedure. ‘

The number of members and their relatives affected by the trial
of the organizations is so vast that a situation would be created
which would make it impossible for millions to achieve that high
purpose which we have set: to regain the feeling of judicial and legal
security. -

THE PRESIDENT: The Tribunal will adjourn until 2:00 o’clock.

_ [A recess was taken until 1400 hours.]
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Afternoon Session

THE PRESIDENT: The Tribunal has just received an applica-
tion, dated 18 August, from Dr. Berges; that apphcatmn is demed

I now call upon Dr. Béhm.
HERR GEORG BOHM (Counsel for the SA): Mr. President, High

Tribunal: It is in contradiction to the fundamental right of every

man to be made responsible only in accordance with the degree of
his own guilt if he is subjected, by the possible result of the collec-
tive indictment against the organizations, to Law Number 10 of the
Allied'Control Council. Atonement without guilt has been considered
unjust since the beginning of human history. He who desires to
punish therefore has to establish the guilt of each individual, if
more than one have participated in a crime. If the planning of a
crime is considered punishable as an act of preparation, then only
those can be punished who, in accordance with hitherto prevailing
legal and moral principles, participated in the plan—that is to say,
who joined together in deliberate and conscious co-operation for

just that purpose. ' .

At no time have the legal principles which I have just explained
and which have evolved from fundamental human rights been
replaced in the criminal law of any nation by the legal concept of
a “conspiracy.” Guilt arises within the meaning of the legal con-
ception of the conspiracy advanced by the Chief Prosecutor if:
(1) an association existed with a joint and common aim, (2) these
aims were criminal, (3) the pursuance of these aims definitely in-
volved the criminal deed, meaning that the latter was foreseeable,
and finally, (4) the manner of carrying out the deed was in accord-
ance with means either agreed upon at the time of joining, or else
subsequently approved.

We must, therefore, examine the following: (A) to what extent
the collective elements of a conspiracy indicated here correspond
to the legal concept advanced by the Prosecution; and (B) to what.
extent these collective elements were brought to realization by the
members of the organizations.

Thus viewed, the foregoing elements of a conspiracy as defined

. not only by German concepts of law, but also in accordance with
well-known penal laws of other civilized countries, seem to agree
completely with the definition established by the Prosecution in the
Court session of 28 February 1946; so that, if we recognize the
soundness of this argument, we have only to examine the afore-
mentioned second question, namely, to what extent members of the
SA became criminally involved in the commission of such acts as
have now been defined in accordance with the elements of the crime
in question. This question touches upon a judgment of import and
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a question of fact. Primarily, it is a judgment of import, inasmuch
as the concept “criminal,” which i$ used in connection with the aims
of the organizations, requires a clear definition.

- For German subjects, actions committed within the German
power sphere can be criminal actions only if they are punishable by
the German penal laws. According to hitherto recognized principles
of international law, one nation is not bound to consider criminal
what other nations consider criminal, but only what this nation has
adopted as “criminal” in its own moral and legal consciousness.
At any rate, after conscientious investigation of this question we
find that the German people without exception—that includes also
the mass of the members of the SA indicted in Nuremberg—has
never differed in its basic moral and legal attitude from the funda-
mental laws of the rest of the civilized world. Millions of its
members, too, consider a war of aggression a crime as defined in
Article 6 of the Charter. Furthermore, no SA members, without
exception, would ever argue the point that actions such as defined
in Article 6 of the Charter as crimes against humanity have always
been contradictory to their principles, too, and will, therefore, from
their standpoint deserve to be judged criminal. .

Accordingly, apart from the foundation for the Trial, which is
contested, it ‘only remains for the Defense to investigate the question
of fact as to whether the accused organization, the SA, at any time
endeavored to realize such criminal aims, or endeavored to realize
permissible aims containing methods of a criminal character. This
has been alleged by the Prosecution. '

The aims of the accused organizations were clearly outlined by
the Party program and its statutes. The means for the realization
cf these aims found their visible limitation in the Reich laws and
regulations published in the Reichsgesetzblatt. As an accused
organization, the SA can be considered only as an association of
persons whose common and general endeavor was exclusively
directed towards realizing the aims pointed out to them with means-
which were permissible under German law. Thus, the aims and the
legally restricted means for the realization of these aims, -which
were openly known not only to the members of the accused organ- =~
izations but to the entire world, cannot have been considered
criminal by the world which not only formally recognized the
National Socialist Government even after the union of Party and
State was emphasized, despite their knowledge of the aims and
legally restricted methods for which this National Socialist Govern-
ment was responsible, but also gave repeated and visible expression
to this recognition before the German people by concluding a whole
series of international treaties ending with the Munich Agreement
of 29 September 1938, and the Russo-German Non-Aggression Pact
and the Secret Amendment of 24 August 1939.
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" The. criminal character of the SA alleged by the Prosecution
therefore must be proved differently than by merely referring to
a criminal character of the National Socialist idea in itself. If the
idea itself is not already criminal, then the criminal. character of
an organization serving to carry out this idea can be derived, if at
all, only from the criminal methods which, to use a phrase of the
Tribunal, “were so completely evident, or had become so generally
known to the members of the accused organization in some other
way, that it can be generally assumed with justice that the members
had been informed of these purposes and activities.” Thus the
Tribunal itself has defined with unequivocal clarity the objective
and subjective characteristic elements in the case which must be
fulfilled if the International Military Tribunal is to characterize the
SA as a criminal organization. :

For the purpose of describing an organization or an individual,
only typical characteristics may be used. Characteristics which we
find in other countries also, without their hitherto having given
occasion to designate the persons displaying these characteristics as
criminal, cannot, in all fairness, be used in the proceedings before
the International Military Tribunal in order to prove the criminal
character of the accused organizations. Thus it does not appear just
to the Defense if the Prosecution attempts to deduce the criminal
character of the accused organizations, for instance, by stating that
the Party and their organizations effectively controlled the
machinery of the State, quite apart from the fact that the SA never
had any power to do this.

Even if we assume the use of such methods by the SA, they are
not unique in the world, and do not belong to the past. But as
long as these methods are not regarded and treated as criminal all
over the world, they should not justly be used as a typical mani-
festation of the criminal character of the indicted National Socialist
organizations. The allegation of the Prosecution to this effect must,
therefore, be dismissed with this statement on the establishment
of proof of a criminal quality.

Just as little can one, to prove the criminal character of the SA,
use occurrences which took place entirely outside of the organi-
zation, occurrences about which “in general it can no longer be
justly assumed that members were informed.”

Accordingly, the Defense of the SA has to prove that, (1) .there
did not exist at any time a common and joint plan of the SA
members to commit crimes of the nature indicated in Article 6 of
the. Charter; (2) that neither at the time of their joining, nor
during any other subsequent period of time, were the majority
of SA members trained to carry out the Party program, or the
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special objectives of the SA, by the use of illegal means, partic-
ularly, by the employment of terrorism and violence; (3) that if
illegal actions have been established, the result of the examination
and interrogation of many thousands of members showed that
these happenings lack the characteristics of a plan involving the
majority of the members, and that therefore—'—sirme they were
.entirely outside of any common or joint plan—they can be charged
only to certain individuals, or very narrowly defined categories or
groups of persons within the SA.

It is not true that behind those horrible and shameful events
there existed, from the very beginning, a general and common
plan by a mass organization to commit actions of this type, or
that these actions really “were so completely open, or had other-
wise so generally come to the knowledge of the members, that
the members as a whole can rightly be charged with knowledge
in a criminal respect.”

As for the crimes against peace presented by the Prosecution,
it must be made clear first of all that preparations for a war of
aggression, if they are to lead to the desired goal, must under all
circumstances remain secret. Even if it were true that the Reich
Cabinet or the General Staff had prepared a war of aggression,
there is an almost irrefutable assumption that they not only did
not inform the indifferent majority of millions of SA members,
but on the contrary toox particular pains to have these prepara-
tions remain secret. But if such preparation was unknown, then
the millions comprising the majority could at no time have become
aware that the defensive war begun by the Reich leadership
was in reality, as the Prosecution contends, a war of aggression,
participation in which might perhaps be considered as a crime-
against the peace.

Crimes against the customs and rules of warfare are by nature
individual actions of highly restricted groups of persons or for-
mations, which are likewise kept secret by the higher leader-
ship in order to prevent the international legal principle of
retaliation from being applied. Even if it were possible to see
a punishable- participation in the mere approval of such violations
of the recognized rules and laws of warfare, the Prosecution
would still be confronted by the hitherto unsolved, and seemingly
insoluble, problem of first proving that at least the overwhelm-
ing majority of SA members knew .about such a planned com-
mission of crimes against the customs and rules of warfare.
Quite aside from these assumptions, which are contrary to sub-
stantial contentions of the SA, however, evidence can be intro-
duced by the Defense, after questioning many thousands of SA
members, that if violations of the law occurred they turned out
to be, according to a legally necessary analysis as to time and

131



28 Aug. 46

place, on' the whole only mutually independent actions by in-
dividual persons or highly restricted groups of persons lacking
any common goal; therefore there is no justification for treating
them as “typical manifestations” of a uniform plan which might
justify characterizing the SA as criminal.

It will not be possible, in the face of this evidence of the
Defense, to advance the objection that the conclusions drawn by
the latter cannot be accepted without reservation because the in-
vestigation extended to only a part of the millions of members
comprised in the indictment against the organizations and that,
therefore, a generalization of the result such as expressed in the
conclusions drawn by the Defense does not appear justified.

It is not the fault of the Defense, Your Honors, that part of
the members. could not be heard, for in co-operation with the
General Secretary’s Office, the Defense did everything possible to
have the witnesses brought from the Russian Zone with whom,
up to the time when they were named as witnesses, they were
still able fo. correspond. I furthermore declare that the members
of the SA who live in the Russian Zone could not be given the
hearing to which they were entitled, since, according to my in-
formation, most of them were kept in ignorance of the charge
against the organizations. This is one of the most serious objec-
tions against the Trial which will always remain in history.

THE-PRESIDENT: Dr. Béhm, that is a most improper observa-
tion of you to have made. There is no evidence that members of
the SA have been kept in ignorance. On the contrary, the same
notices have been posted in the camps in the Russian Zone as
in other zones and, moreover, the Defense Counsel Dr. Servatius,
who has been in the Russian Zone, has made no complaint to’
the Tribunal. We consider that as an observation which no counsel
ought to have made.

HERR BOHM: Yes, Mr. President, but it was precisely from
the mouth of my colleague Dr. Servatius, that I recelved this
information.

. THE PRESIDENT: Dr. Bohm, Dr. Servatius said no such thing
to this Tribunal. On the contrary, he said that he had been prop-
erly treated in the Russian Zone.

DR. ROBERT SERVATIUS (Counsel for the Leadership Corps
of the Nazi Party): Mr. President, I have been in the Russian Zone
and in accordance with my wishes, was able to visit two camps.
In my final plea I have pointed out and declared that, according
to the information placed at my disposal, the announcement was
made in all camps. I myself had only had time to visit two camps,
which I picked out personally. Indeed, I have also stated that
here in court.
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THE PRESIDENT: Thank' you.

HERR BOHM: In that case, I must have completely misunder-
stood the information which was given me, Mr. President.

Moreover, I should like to stress the limitations imposed on
the Defense by the fact that, in spite of all our efforts and the
most exact indication of the addresses, some of the witnesses who
live in other zones did not show up. In particular, the witnesses
Fust, Lucke, Alvensleben, and Wallenhtfer are missing. Because
of the absence of these witnesses, we also lack the statistics about
the SA and the relief fund that are necessary to form a.true
judgment of the events before the year 1933, which would have
shown the terrorism employed against the SA. Moreover, part of
the documents which had been requested and were approved by
the Court did not reach the hands of the Defense.

Accordingly, the International Military Tribunal when passing
judgment can only proceed from the premise that illegal acts were
committed only by a limited number of persons, or numerically
restricted groups of persons, whose activities can no more place
the stamp of “criminality” on the organizations as a whole than
a number of crimes, such as are found in any nation, could
‘characterize that nation as a criminal nation.

To sum up, from the point of view of the Defense, one may
state that the charge raised against the SA organization as a
whole, which in its effects includes even the war dead, lacks those
basie, theoretical, and material prerequisites the neglect of which,
implicit in any unfavorable decision of the Court, cannot be recon-
ciled with “healthy popular sentiment” any more than with the
aspirations of the United Nations, born of such painful experience,
to restore confidence in fundamental human rights, and to create
conditions under which justice and respect for international law
can be maintained.

The Prosecution state that the declaration of criminality is
necessary in order to create the necessary conditions for convicting
a large part of the direct perpetrators who cannot be convicted
individually, as well as to punish their moral accomplices. Accord-
ing to the charges of the Prosecution, the Supreme SA Leadership—
to cite the main charges—must have done or tolerated the following:
(a) prepared or planned, that is, ordered, a war of aggression;
(b) tolerated or carried out atrocities or other cnmes in the con-
centration camps :

. The presentatmn of evidence has clearly established that no
orders were given to that effect by the Supreme SA Leadership,
.and that no misdeeds were tolerated. Moreover, the assertion that
in most cases the real perpetrators are not to be found is not true.
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If a war of aggression really was planned, only a few people,
but never 4,000,000, could have been concerned in this planning.
The perpetrators of the Jewish persecutions, which were limited
as to place and time, are known or can be ascertained. Since the
localities of the Jewish persecutions in November 1938 are known
and the perpetrators can be convicted by witnesses or else by
documents, as is proven by the present trials for the Jewish
pogroms in 1938, for instance in Weissenburg and Hof, it is
unnecessary to create an assumption through a declaration of
criminality, especially since these deeds were repudiated by the
majority of SA members. In the same way, the localities” where
concentrations camps were situated and the names of those respon-
sible for the deeds committed there are well known. This is borne
out by the numerous trials against concentration camp commanders
and guard units. Are millions of SA members, 70 percent of whom
were at the front during the second World War when these terrible
happenings fook place in-the concentration camps, to be made
responsible for them, when even former ministers claim that they
had no knowledge of these events? Let the actual perpetrators be
seized! A collective arrest, however, of 4,000,000 men, is unprec-
edented and unique in the history of penal law. It is inhuman and
based upon an extension of the concept of “accomplice” which
disregards all the legal security and the principles of all criminal-
codes.

The basic idea in the conspiracy is that it is punishable to join’
an organized group of persons which, at the moment of joining,
is already prohibited. The persons joining, therefore, must be aware
upon their admission that they are committing an unlawful action.

A retroactive declaration of criminality, the aim of which  is
to. make proceedings possible against individual members retro-
actively, violates the principle nulla poena sine lege. The Inter-
national Control Council expressly established this principle in its
first law on the administration of justice in Germany. The Inter-
national Tribunal cannot disregard a general legal principle of the
interallied legislative organ which is authoritative for Germany.

In case of a declaration of criminality, still another principle
‘would be violated: By their recognition of the German State and
thus of its leadership, by the constant participation of represent-
atives at noteworthy occasions, such as at SA maneuvers, and also
by different agreements, the Allied powers gave evidence that they
recognized the German leadership and its organizations as legal.
The document which I quoted, SA-229, “The Political Ordinances
of the Interallied Rhineland Commission and their Application in
the Years 1920-1924,” established that on 21 March 1925 the Rhine-
" land Commission revoked the ban on the German Liberty Party
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(Freiheitspartei) and the National Socialist Party. An affidavit
from the Palatinate (Affidavit Number General SA-42), which was
submitted by the Defense, shows that all social functions organized
by the NSDAP and the SA were approved by the French occupa-
tion authorities before the year 1930. The foreign offices of the Allied
nations must have had better insight into the over-all political
situation than millions of ordinary SA men, who, considering the
political situation, could not have been aware that they were
committing an illegal act by entering or remaining in the SA.

The present prosecution of an organization which was recognized
at that time contradicts the universally accepted legal principle
nemo in factum proprium venire potest; that is, “Nobody may belie
his previous conduct.” This principle of Roman law, which is used
as a rule of interpretation in the League of Nations, can command
universal validity.

Concerning. the SA, the Prosecution employ a number of over-
simplifications regarding purpose, place, time, and assisting groups
of persons, which alone enable the Prosecution to provide a basis
for the declaration of criminality. In other words: the Prosecution
act as if throughout the entire time there had existed a uniform
personality, “the SA,” with a uniform leadership, responsibility,
common purpose, intention, membership, and uniform conduct.
Without such. generalizations the Prosecution would never
accomplish their aim; for instance, in the question of aggressive
warfare and the persecution of the Jews. By doing so they ignore
the real problem of mass liability, which can be solved justly only
by a great number of individual statements, and which requires
the investigation of the agreement of action and aim in a majority
of the members. In contrast to such an opinion we cannot stress
too strongly the actual schism among the SA concerning the objec-
tives of the leadership circles, as well as the members generally,
and the limitation in time and space of the deeds which stamp
everything which happened within an organization of four millions
merely as occurrences, restricted as to time, locality, and persons,
which took place during a period lasting over 20 years. It would
have been necessary for the Prosecution to prove that the majority
of the members of the SA had the intention, the inner will, and
the knowledge of the criminal purpose and its component elements,
besides being generally aware of its unlawfulness. Since this is
impossible, they put forward the theory that the facts of the case
and the objectives were so obvious that anyone conuld have recog-
nized them. If all this was so clear to millions of ordinary people,
why did the Allies maintain relations' and make agreements until
1939 with this nation which was maintained by bands of criminals?
The theory that in view of this state of affairs the members could
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have known, and ought to have known, the criminal aims and
deeds, involves the abandonment of any real examination of the
knowledge of the majority of the members.

Practically speaking, the Prosecution content themselves with the
fiction of premeditation. In doing so they tend to overlook
innumerable speeches which were made in order to deceive the
German people; they forget (1) that quotations from foreign sources
concerning the value of the National Socialist State were reprinted
in the press; (2) that in the course of these 12 years the actual
events were presented to the German people and ito the majority
of SA members in a veiled or cleverly justified form. ’

That, furthermore, premeditation can only be considered in
conjunction with concrete facts, to which I propose to refer later,
is so obvious that it is unnecessary for me to say anything further.
I merely want to point out that innumerable affidavits contained
in the. collective summarization which I have submitted. prove
ignorance of, and nonparticipation in, the following crimes:
persecution of the Jews, the planning of a war of aggression, and
“the commission of atrocities of all kinds.

But above all I should also like to point out that there is no
connection between the main defendants and their actions and the
members of the SA. The SA can—if at all—be rendered responsible
only for actions committed by persons in their capacity as members
or.leaders of the SA, but not for those committed, for instance,
in their capacity as Reich Ministers, Reichsleiter, Gauleiter, regional
commissioners, or in other functions. Apart from a passing
appearance in the SA before 9 November 1923, Goring played no
part at all in this organization. Later on, his rank was only that
of an honorary leader. The same applies to the Defendant Frank;
the SA cannot be rendered responsible for his alleged deeds as
Governor General of Poland. He was not the leader of the SA
formations which were composed of the German nationals and
racial Germans employed in Poland. Rosenberg, Bormann, Schirach,
Streicher, Hess, and Sauckel had no relationship with the SA. As
the witness Jiittner emphasized in his evidence, Bormann was one
of the bitterest opponents of the SA. Streicher was the man who
removed SA-Obergruppenfithrer Stegmann.

The propaganda, to which the Prosecution has also fallen victim,
shows a National Socialist state in which the Party, the State, and
the Armed Forces on the one hand, and the Party and its organiza-
tions on the other, represent one uniform whole. In reality, there
existed profound divergencies. It was just these divergencies that
gave Adolf Hitler an unheard-of power over people and an unheard-
of independence of which he only availed himself with a few
confidential friends, as is now becoming evident for the first time.
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In this connection I need only recall the divergent views held
within the Party, as well as among the léading men such as Goring,
Goebbels, Himmler, Lutze on the Church question and the Jewish
problem. For the average man and to the average member of an
organization it was no simple thing to perceive and find a clear
line leading through this diversity of tendencies. However, none
of the problems, especially those of war and peace, were of such
a kind with respect to their solution that they could be the object
of a conspiracy.

Jiittner’s testimony, .as well as the affidavits of Hoérauf and
Freund, point to the fact that the Supreme Leadership of the SA
maintained close relations with British and French circles for the
purpose of forming a Western Pact, up to the moment when it was
eliminated from politics. I have proved that the SA received
financial assistance from abroad in connection with these negotia-
" tions; furthermore, 1 have shown that in 1932 the Leadership of
the SA was actually engaged in negotiations with German Govern-
ment circles for a coalition against Hitler. -I have proved that from
a political point of view there existed three deliberate trends as
regards foreign policy, just as I also indicated that the eastern and
the western trends were mutually opposed. In this connection, may
I refer to the following sentence spoken by the British' Prosecution
according to the transcript of 31 July 1946. I quote:

“If the German side could show that the British Govern-
ment had given economic assistance to the SA in order to
bring it into power, subject to the condition that R6hm were
placed in control, the Defense would, indeed, have consid-
erably advanced its own case, because it is obvious that the
Government of 1946 could not join in the trial against the
SA. if it had supported the SA in 1934.”

The affidavit submitted by Hoérauf, however, shows clearly and
unequivocally that the negotiations carried on between Anglo-
French political quarters and the SA Leadership in those days
were, indeed, perfectly obvicus. I have furthermore shown that
the contacts -with British and French quarters represent a clue
to the events of 1934.

The Indictment charges that the SA was at all times a willing
tool in the hands of the conspirators. The best proof to the contrary
is offered by the events of 30 June 1934. In connection with these
events, the erroneous opinion is heard again and again that it was
possible in those days to crush an SA Putsch or a Putsch of a small
clique intent upon seizing power. There can be nothing more -
mistaken than this train of thought. For the fact is that the SA .
led a life of its own within the Party, as shown by Freund’s affi-
" davit (General SA-83). It is clear beyond a shadow of a doubt
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that in the time of Chief of Staff Réhm the majority of the SA had
little or no contact with the Party. The situation in 1934 was such
that every free expression of opinion, above all in the Party itself,
“had already been suppressed, and that regimentation had become
almighty. Everything was tending toward political co-ordination,
coercion was triumphant and completely dominated public life. The
Reich Cabinet had already been practically eliminated at that time.
The Reichstag was nothing but a dummy and had no positive value
whatsoever.

There was a time when the SA had esthusiastically advocated
a “Fuhrer State,” but it now realized that Hitler, as Chief of Staff
R6hm expressed it, surrounded himself with demagogues and noonpoli-
ticians and, instead of becoming a national leader, had become a dicta-
tor. The Supreme Leadership of the SA viewed this development with
growing distrust because it involved the great danger that the
nation, which had given unlimited full powers to the Fiihrer, might
be completely eliminated from the future development of the Reich
and its policy. This danger and the conditions created by coercion
brought about an untenable situation. Thus there arose, at first
strictly concealed, the opposition of the Supreme SA Leadership
led by Chief of Staff R6hm.

Their intention was to remove the existing system and to replace
it with a genuinely popular government having the active co-
operation of the people themselves. All the preparations, which
have also been mentioned by the witness Jiittner in the meeting
of the Commission, were made along these lines. It was shown
‘that R6hm intended to gather information at the Kulmbach conven-
tion about the situation of the workers which had come about
from the dissolution of the trade unions by Ley. Here it should be
expressly emphasized that Rohm authorized the participation of
members of the SA in the liquidation of the unions only because
the organizations of the Left had weapons stored in the trade
union headquarters, and it was to be expected at any moment that
civil war might spread from these trade union headquarters to
the nation as a whole.

Rthm intended to dissolve the SS. This is proved by the
affidavit of former SA Brigadefiihrer Freund. R3hm’s endeavor
to achieve the consolidation of the Central European area by way
of negotiations with the Western Powers is connected with this
new State which was to be created. It has been shown that these
negotiations had been under way for a number of years (Jiittner’s
testimony, Freund’s affidavit). ‘

One of the last negotiators was SA-Obergruppenfithrer
Von Detten, as revealed in the affidavit of Brigadefiihrer Freund.
All the documents dealing with the military-political aspects of
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" ‘the SA submitted by the Prosecution are related to this unsuccess-
ful attempt made by Chief of Staff Rohm. As the witness Jittner
elearly testified, R6hm believed in the creation of a popular militia
according to the Swiss model, and based upon the framework of
the SA as part of the great plan for the creation of a Western Pact.
It is regrettable that it was impossible to produce some witnesses
who might have given further information on this matter to the
Tribunal. Réhm’s attempt failed. In addition, differences with the
Reichswehr also contributed to his downfall. The 30th of June 1934
was the result of this development. The first attempt to eliminate
Hitler’s dictatorship definitely failed. More than 200 SA leaders
were shot. Since that time Heinrich Himmler reigned behind the
scenes in Germany. '

The true background of 30 June 1934 was not to become known
in Germany and abroad, since this, would have seriously shaken
Hitler’s prestige and that of his governmient. That was the reason
why the huge smoke-screening machinery of the press was wound
up and set in motion to divert the attention of the masses, and that
was also why such a eomparatively large number of persons were
shot, who could no longer talk—that is, they were not to talk.
Among Party members it was forbidden to discuss the very day.

It is an interesting parallel that an SA leader was likewise
involved on 20 July 1944, SA-Obergruppenfiihrer Count Helldorf.
He was hanged.

After 30 June 1934 the SA sank into complete insignificance.
After 30 June 1934 the SA was regarded as a disagreeable append-
age. The SA was considered politically unreliable. Therefore, as
was repeatedly established by the testimony of witnesses before the
Commission, it was not given any further duties. The SA’s destiny
from that day on was nothing but the search for a task. Officially
the SA was supposed to handle military-political education and
athletics. In reality, however, the Party entrusted the SA with
totally inferior tasks. The attitude of the Party towards the SA
became particularly evident in 1939, too. As the witness Jiittner has
clearly stated, it was Bormann who sabotaged the decree of 30 Jan-
uary 1939, and who did not permit the premilitary training duties
of the SA to be carried out. The witness Bock has informed us of
ithe preparation and beginning of the premilitary and postmilitary
training program. But he also stated that this task of the SA was
terminated. Only the events of the war brought forth the so-called
SA-Wehrmannschaften.

Thus the SA was never able, as the Prosecution say, to “partic-
ipate feverishly in the preparations for war.” It is absolutely
impossible that, as the Prosecution claim, 25,000 officers were
trained in SA schools. This claim was unimpeachably refuted by the
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testimony of the witnesses Jiittner and Bock. How unreliable the
SA became in Bormann’s eyes is shown by the fact that the Volks-
sturm was not built up from the SA. We learn from one of the
affidavits submitted that the reason for this was the unreliability of
the SA (Number General SA-67). The elimination of the SA is
demonstrated by purely external evidence, if we recall that Rohm
was Chief of Staff, Reich Leader, and Reich Minister; Lutze, Chief
" of Staff and Reich Leader; and Schepmann, only Chief of Staff.

During the meetings of the Commission there was much dis-
cussion about the “Wehrsport” work of the SA. Nothing has been
more completely misunderstood than this. The SA is described by
the Prosecution as a semimilitary organization of volunteers,
although the ‘duties of the Wehrmacht and the SA were clearly
separate from each other. Misunderstandings resulted primarily
from the fact that there is no correct English translation of the:
word “Wehr.” Nevertheless, this concept ought to be clarified, for:
the Prosecution itself submitted Document 2471-PS. In this docu-
ment it says:

“The SA, the exponent of the desire for military preparedness

(Wehrwille). The SA claims to be the exponent of the desire

for military preparedness (Wehrwille) and of the defensive

force (Wehrkraft) of the German people.

“The emphasis on these qualities may have led to m;sunder--

standings abroad, partly because foreign languages are unable

to translate correctly the terms ‘Wehrwille’ and ‘Wehrkraft’

but substitute for them the terms ‘Kriegswille’ or ‘Kriegs-

kraft,” while correctly ‘Verteidigungswille’ or ‘Verteidigungs-
kraft’ (force) should be used. ‘Sich wehren’ is a linguistic
derivation from ‘Abwehr’ (defense), therefore, ‘der sich
wehrende’ (the one who is defending himself) in every case

is the one who is attacked; and, therefore, the imputations of

aggressive military intentions are plainly absurd.”

Ultimately, the Wehrmacht is the concentrated trained and
directed force of all men able to defend themselves (wehrfidhig). At
no time did thé SA have anything to do with that technical military
training which is given in the Wehrmacht. Therefore, the SA
athletic badge has been misjudged by the Prosecution. It is admit-
ted that it was the purpose in awarding the SA athletic badge to
train citizens fit for military service. Indeed it is also stated in the
first document of 15 February 1935: 7

“The new state demands a tough and hardy breed.”

In the regulation concerning the implementation of the docu—
ment of 18 March 1937 we find the following:

“The training of the body in competitive sports is not a

purpose in itself, but a means to strengthen German men
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spiritually and physically, to increase their efficiency, and to

make them ready and able to serve for the maintenance of

the nation even up to an advanced age.”

It is also admitted that parallels exist between the work of the
Wehrmacht and the SA. The idea was that the SA would train the
German man to be a National Socialist and a political fighter,
while the Wehrmacht would give him the character and technical
training of the man-at-arms; it would train him for the defense of
the country. However, it would be going too far to call the SA a
military unit. At no time did.the SA possess any military value.
The SA was nothing but an association whose members counted
millions and marched in the same step. From time to time field
games were played, but it was forbidden to base them on military
situations. The SA man listened to an occasional lecture and
practiced with small-bore rifles once every fortnight, just as is done
in rifle clubs. Therefore, the SA is far from being a military unit,
even if every company (Sturm) should have had a maximum of five
small-bore rifles which, however, was not universally true. The SA
never possessed heavy arms, much less practiced with them.

The relationship of the SA to the Wehrmacht was accordingly
strained. At no time was it recognized by the Wehrmacht. Service
rank in the SA—no matter how high it may have been—had not the
slightest influence on rank in the Wehrmacht. On the contrary, it
often had the effect of delaying promotion. Special training certi-
ficates of the SA, such as riding certificates, medical certificates,
radio certificates, received no recognition in the Wehrmacht. It is
actually comic to read in affidavits that SA men from engineer units
were used in signal corps regiments and SA men from signal corps
units in engineer units of the Army. It may be stated in detadl:

(1) The SA uniform was the most unsuitable uniform imaginable
for military purposes. In this connection I refer to the testimony
of the witness Bock.

(2) Aside from the small-bore rifles already mentioned, only
dagger and pistol were permitted. Moreover, the dagger was not
introduced until after the year 1933. Only the Sturmfiihrer had
pistols, and only part of the Sturmfihrers at that, namely, only
those carried pistols who fulfilled the customary conditions in
Germany for the firearms permit.

(3) There were no means of transportation in the SA.

(4) The SA had no depots for heavy weapons and no arsenals
for small arms. Therefore, no training in them could také place.

(5) The SA units did not correspond to the military units. Their
composition and organization were not planned from the point of
view of possible military service. With the exception of the “Feld-
herrnhalle” Standarte, the SA were not quartered in permanent
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barracks. The military jurisdiction (draft board and recruiting dis-
trict headquarters) did not correspond with the SA classification.
A “Standarte” in the country, for instance, was territorially split
up into many small “Stlirme” and “Trupps,” which were not fixed
in number and not comparable with a military regiment.

(6) Commands could not be passed on quickly.

(7) No exercises in military formation took place.

(8) The SA special units did not have any military tasks. They
had no military equipment, just as they had no military value and
no military mission. The SA riding companies served for riding and
driving sports. The engineer companies were for emergency service
in case of matural disasters. The signal companies had the task of
reading signals with primitive, old-fashioned methods, without the
use of radio, which was forbidden, as can be seen from an affidavit.
The medical companies of the SA served in giving first aid in the
field of public health service. Their training was in keeping with the
Geneva Convention (Testimony of Bock, Affidavit General SA-90).

(9) The so-called “Feldherrnhalle” army units were not sub-
ordinate to the Supreme SA Leadership, as evidenced by the
affidavit of the former Major General Pape (General SA-18).

(10) The SA leaders were not chosen according to military con-
sideration or ability (Bock’s testimony).

The examination of the Defendant Von Schirach showed that the
SA was incapable of providing military training. During the war
the draft of an agreement was submitted to the SA for over a year,
according to which the SA, like the SS and the Police, was to furnish
persons to the Hitler Youth for the purpose of training young men
in military training camps. Documentary evidence in Exhibit
USA-867 establishes that the SA Leadership did not grant this
request. As reason for this the Defendant Von Schirach states that
the SA was not capable of doing this.

The concepts of “Wehrmannschaften” and “SA-Wehrmann-
schaften” were confused by the Prosecution. In the occupied terri-
tories the Wehrmannschaften constituted a consolidation of legal
civilian offices which were generally only concerned with adminis-
tration, but if the rear areas should become endangered they were
to be organized for their defense. Furthermore, the term “Wehr-
mannschaften” in the occupied territories also included local
residents such as Lithuanians, Latvians, Estonians, or White Ru-
thenians, who likewise had to defend themselves against partisans.
However, the term SA-Wehrmannschaften signifies formations from
the Reich itself which primarily were supposed to organize the SA
men dismissed from military service in the Wehrmacht for the pur-
pose of preserving their military efficiency. They were to be a kind
of substitute for the former veterans’ organizations.
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The British Prosecution has been good enough to submit among
their Prosecution documents articles from the SA-Mann which
reveal what is really to be understood by military training. Prob-
ably for purposes of comparison, to determine whether the SA gave
military training, it quotes these articles which deal with the train-
ing of British, French, Russian, and Italian youth, as well as that
of British Dominion youth and French youth. They make it quite
clear that the Supreme SA Leadership did not give any such
training.

The connecting link between the military training of the SA and
aggressive warfare was supposed to be a series of articles on the
so-called “Lebensraum” question, which, indeed, the British Prose-
cution has meanwhile withdrawn, since this series of articles does
not indicate what it wished to maintain. The articles quoted by the
British Prosecution on the colonial problem mention only a peaceful
recovery of the colonies. As the proceedings before the Commission
have shown, these articles showed no signs of any war-mongering
spirit. Therefore, the leap which the Prosecution makes in order to
prove the promotion of a war of aggression by the SA is a leap into
empty space. On the contrary, I have shown that the Supreme SA
Leadership did everything possible to contribute to understanding
among nations. This was clearly shown by the statements of the
witness Oberlindober. I have also shown that only individual
ideological political training was given at the Fiihrer schools of the
SA, no military training. We see from affidavits that songs which
might perhaps have indicated an aggressive tendency were for-
bidden by the Supreme SA Leadership. I have shown that individ-
ual SA men who tried to preach a war of revenge were expelled
from the SA.

Finally, I have shown that preparations were made on the part of

the SA Leadership for the Reich Party Rally of 1939, which were
contrary to any possible plans for war. We have also made this clear
through the testimony of the witness Dr. Geyer, and through the
~affidavits of Koch and Zellenhéfer. Finally, in the proceedings .
before the Commission there came to our attention an agreement
between the SA and the Wehrmacht, which was intended to consti-
tute a counterbalance against any possible military aggressive
iendencies on the part of Hitler, Himmler, and Goebbels (Affidavit
Number General SA-1).

The Prosecution’s view that the SA was founded in order to
overthrow ‘political opponents with terroristic methods and thus
make the way clear for an aggressive war is likewise completely
misleading. Anyone who knows political conditions in Germany and
views them unclouded by propaganda will wonder how people can
arrive at such an opinion. The arms depots of the KPD (Communist
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Party of Germany), which have been officially proved, and the
unequivocal attitude of the KPD speak an unambiguous language
(Document Number SA-287). The extent of the political street
encounters of the KPD and the other Leftist radical elements can
be seen from the testimony of the witness Bock before the Com-
mission, who testified that the relief fund of the NSDAP had to be
founded in order to care for members of the NSDAP who fell victim
to the Leftist radical terror. It might be pointed out that it was
the KPD that considered civil war, general strike, and a political
mass strike as necessary political fighting methods, as appeared
from the decision of the State Court for the Protection of the Ger-
man Republic, which I submitted to the Tribunal in my document
book (Number SA=-285). That this political terrorism was carried
on as a part of world revolution is also shown by a decision
rendered by the State Court for the Protection of the German Re-
public. This was also pointed out to us by the witness Jiittner when
he referred to the idea of a defensive Western Pact directed against
endeavors to bring about a world revolution (Document Number
SA-286), in pursuance of which, by their own admission, the Com-
munist International began revolutions, among other places, in Fin-
land, Austria, Hungary, Bulgaria, and Syria. It can be said without
any exaggeration that without the Marxist theory of class struggle,
and without the events which led up to it, the causes would doubt-
less not have arisen which required the protection of a spiritual
movement by means of the SA. The witness Gisevius also adopts
this view when he declares: -

“The SA has its origin in that postwar period when revolution
was either still in progress in Germany, or was just beginning
again. One might say that it was one of the last outcroppings
of the Spartakus upheavals in 1918. Red pressure produced
Brown counterpressure, and from that time on the latter’s
external manifestation has been called the SA.”

The Prosecution, for their part, have submitted unequivocal .
documents of the SA-Mann, which was certainly not an official
organ of the Supreme SA Leadership, but which in this case offers
conclusive proof as to which side was responsible for the terrorism,
and that was undoubtedly the Communist Party. I do not propose
~ to quote in detail the articles which contain this proof. I merely
want to refer to Prosecution Document 3050-PS, in which, by the
way, articles from the SA-Mann were reproduced by the Prose-
cution in a distorted way and torn from their context (Compare the
testimony of Kldhn and Bock before the Commission). ‘

COL. POKROVSKY: My Lord, counsel for the defense is trying
to attribute to the Prosecution material submitted as evidence which
the Prosecution have never submitted. I very definitely object to
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such methods on the part of Dr. Bohm, since such methods seem
quite obviously intended to introduce Fascist slander and libellous
Fascist inventions before this Tribunal. I am asking the Tribunal
to deny the reading of the subsequent paragraph of counsel’s speech,
which in the Russian translation appears on Page 29. It is the first
paragraph. I would like to draw the attention of the Tribunal, My
Lord, to the fact that we have there a very clear alteration of the
real state of affairs. It is quite true that Document 3050-PS was
submitted by the Prosecution, but it consisted of a bundle of
unofficial newspapers Der SA-Mann for a number of years. In terms
of previous decisions of the Tribunal, if counsel wanted to refer to
any part of that document, he should have followed the example of
the other attorneys by putting in the particular part of the .docu-
ment which he wanted to quote in his speech. This he did not do.
Thus, the allegation that the Prosecution submitted material which
the Prosecution did not intend to put in is incorrect, and in my
opinion counsel has no reason at all to refer to what he is referring
to in the first paragraph on Page 29 of his speech.

THE PRESIDENT: I do not quite understand your objection. I
have got a translation before me which says: “The Prosecution also
presented documents derived from the Associated Press, as has been
proved at the session of the Commission.”

I understand that was submitted by the Prosecution. Is that nght’

- COL. POKROVSKY: My Lord, Document 3050-PS, to my knowl-
edge, consists of a collection of newspapers Der SA-Mann for the
‘vears 1934 to 1939. Some parts ef the text contained in these news-
papers have, in fact, been quoted by the Prosecution. But my opinion
is that if counsel wanted to use part of the material which was not
quoted, although it did appear in the same document, 3050-PS, then
he ought to have done that at the time he was submitting his
evidence, "or else he ought not to have done it at all. That is the
way we interpret this question, My Lord. It concerns the quotations
from the newspaper Der SA-Mann.

THE PRESIDENT: But have not the Tribunal laid it down, at
the outset, that the defendants could refer to any other part of the
documents which was contained in the document of which part was
put in by the Prosecution? Is not that all he does, referring to some
other pages of the documents which have been put in by the Prose-
cution? At the outsét the Tribunal laid down a rule to cover this
very situation. It is always the same. .

 COL. POKROVSKY: The Prosecution do remember that decision
of the Tribunal, My Lord, but we interpreted it in the way I have
described. It seemed to us, and our point of view was strengthened
by all the previous procedure followed by the Defense, that counsel
have to put in those parts of a document which have already been
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submitted, but not quoted, by the Prosecution and which counsel
would like to use as evidence. Dr. B6hm has not done so.

HERR BOHM: May I define my attitude, Mr. President?

THE PRESIDENT: No.

Colonel Pokrovsky, he does not expressly say it was used by the
Prosecution. He expressly states to what he is referring. I do not
consider it improper, referrmg to any other part of the document in
that way.

COL. POKROVSKY: It seems to me, My Lord, that such utiliza-
tion of a document on the part of the Defense is not correct, and
this for the reasons'I have already stated to the Tribunal. I would
like to repeat once more, it seems to me that he ought to have pro-
duced these parts of Document Number 3050-PS at the time he was
submitting his evidence.

THE PRESIDENT: The part of the document to which he is
referring is a part which was not referred to by the Prosecution.
So what you desire has been done. Very well.

COL. POKROVSKY: That is it, My Lord. You are quite right.
Thank you.
THE PRESIDENT: Go on, Dr. Béhm.

HERR BOHM: Mr. President, in my plea I merely supported my
argument with the document which was not submitted by me, but
by the Prosecution, 3050-PS. To pick out the individual articles
here would amount to the work of at least a whole day, as was also
the case in the Commission hearings. It is true that there are many
‘individual articles included in Document 3050-PS. But as far as I
am concerned, there was no occasion whatscever for me to give
their numbers because I did not present them. And therefore I de
not think I have done anything wrong here.

May I continue?
THE PRESIDENT: Yes, go on.

HERR BOHM: The Prosecution have also introduced documents
which originated with the Associated Press, as was proved at the
meeting of the Commission, in which the political struggle is viewed
in connection with world-revolutionary tendencies. I only recall the
article entitled “The Red Danger in the East,” and the cartoon with
the caption, “Stalin wants world revolution, Budjenny has already
smelled the roast,” which was likewise introduced by -the Prose-
cution. Finally, the Defense would like to draw attention to the
street. fighting order issued by the KPD.

Moreover, I refer to the general order issued by the Supreme
SA Leadership, which states that weapons of any kind are for-
bidden in the SA, and that violations of this regulation will be
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punished with expulsion from the SA. Furthermore, I might refer
to the testimony of the witness Dr. Kurt Wolf, who stated that this
prohibition against carrying arms resulted in a disproportionately
high number of victims among the SA men. The witness confirmed
that the number of dead on the side of the National Socialist Party
was higher than on the side of the KPD. He also gave the explana-
tion that the members of the SA, unlike the radical elements of the
Left, were always searched for arms by their responsible leader.
I also refer to the affidavits by Freund, Zéberlein, and Hahn. They
represent the political situation as it really was, beyond any doubt.
The testimony repeatedly revealed that before 1933 we stood on the
verge of civil war. The excesses which actually occurred in 1933
are to be explained by this civil war psychosis. This is also shown
by the testimony of former State Secretary Grauert. Herr Gisevius
says the following about this period, as I have explained in Docu-
ment SA-301:

“Looking back on these events, one may say without hésita-
tion that this first phase of the revolution claimed compara-
tively few wvictims.” '

If we look at Document SA-302, he also adds that

“by and large, it was only a very small clique which rendered
itself guilty of excesses.”

In his testimony before the Tribunal, he repeatedly makes an
exception in the case of the majority of the SA. It was also per-
fectly clear from the testimony that the Supreme SA Leadership .
intervened whenever excesses were brought to their knowledge.
That this was actually the case is shown by the Vogel affair, and
above all, by the testimony of former Police Chief Habenicht about
the camp near Wuppertal. In close co-operation between Grauert
and the Supreme SA Leadership elemenis committing excesses were
eliminated. In his affidavit on the SA, Herr Diels, who serves as
an incriminating witness for the Prosecution, limits the circle
involved in Berlin to the signals sections which had grown out of
Ernst’'s Group Staff. On the other hand, we also know from the
summarized collection of affidavits that the notorius SA leader who
had the nickname “Schweinebacke” (hog jowl) was expelled from
the SA for blackmailing a Jew, and sentenced to a long term of
imprisonment. The testimony of Burgstaller and Jiittner make it
clear that the SA did not adopt an extremist attitude in the racial
aquestion; because otherwise it would have been impossible for
baptized Jews to be admitted to the SA in Berlin and for baptisms
of Jews to take place in the presence of uniformed SA men. The
testimony given by Diels shows that the SA in Berlin was not anti-
Semitic. He expressly emphasizes that anti-Semitic propaganda had
been Dr. Goebbels’ business. We have also the testimony of
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Dr. Menge, who stated that Jewish businesses in Hanover were -
protected by SA detachments, in return for which the Jewish shop-
keepers supplied the members of the SA with purchase coupons
(Affidavit Number General SA-1). Furthermore, we see from the
collective affidavits that houses and businesses of Jewish citizens
in other cities too were protected by SA members from looting.
From the testimony of the witness Jiittner we see that the attitude
adopted by the Supreme SA Leadership in this matter coincided
with that of the well-known Jewish professor Karo, who adopts a
hostile attitude toward Eastern Jewry. These manifestations of
hostility to Eastern Jewry are the after effects of the first World
War, when innumerable Jews came to Germany from Galicia. i

The events on the occasion of 9 November 1938 are among the
most seriously incriminating points charged against the SA. The
alleged report of the leader of the Kurpfalz Brigade plays an
important part in this connection. It appears from the entire circum-
stances surrounding this alleged report on action taken (1721-PS)
that it can only be an unskilful forgery. In proof of this I named
the witnesses Lucke and Fust, who in spite of efforts by the Secre-
tary General extending over a period of months could not be
transferred to Niirnberg, although the Defense had indicated the
camps where they are interned.

THE PRESIDENT: Dr. Bohm, that is an improper observation,
or suggestion, for you to make. Every effort has been made by the
Secretary General to obtain all the witnesses whose names have
been given, and there is no evidence that those witnesses were in
the camps that you are referring to.

Now you may go on.

HERR BOHM: The following may be said in detail—I am here
commenting on Document 1721-PS:

(1) In the correspondence of the SA it has never happened that
in the case of report on action taken the order given was repeated
in substance;

(2) The order of the leader of the Kurpfalz Group reads, accord-
ing to the Prosecution, that is, this document: “By order of the
Gruppenfithrer.” If an order had been given, it would have read:
“It is ordered,” or “The Group orders”; in no case, however, would
it say, “By order of the Gruppenfiihrer.”

(3) The expression “Jewish Synagogues” does'not exist in Ger-
man. This expression “Jewish Synagogues” is also foreign to official
party communications. The term “Jewish” is already implied in the
word “Synagogue.” The term “Aryan” in this connection is likewise
out of place. If the order were authentic, then in contra-distinction
to “Jews” at this poi